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The Office for Tribal Affairs (OTA) within the California Department of Social Services 
(CDSS), has the primary responsibility of building better government-to-government 
relationships with the CDSS and California Indian Tribes, counties and tribal governments, 
as well as working with Native American stakeholders. The OTA implements the CDSS Tribal 
Consultation Policy (TCP) in concert with Branches and Bureaus throughout the department, 
to carry out meaningful consultation efforts. The OTA serves as an advisor to leadership, 
throughout the CDSS, to use best practice strategies when working with tribal governments, 
in considerations of policy decisions and regulations that impact tribes, as well as using 
appropriate protocols and cultural competency. The OTA coordinates the work of all 
divisions of the CDSS when it affects tribes to ensure the department is in line with the 
Governor’s Executive Order B-10-11.  

The Cal OES Office of Tribal Coordination is led by: 
Heather Hostler, OTA Director 
744 P Street, MS 8-17-35 
Sacramento, CA 95814 
(916) 651-6160 Main Line 
TribalAffairs@dss.ca.gov 

Visit the OTA website to learn more about their work with Tribal Governments 
(https://www.cdss.ca.gov/inforesources/Tribal-Affairs).  
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ICWA QUALIFIED EXPERT WITNESS 

A. On-Site Training Session Agenda 

TIME TOPICS 

8:30 a.m.—9:00 a.m. 1. Registration and Materials Distribution

9:00 a.m.—9:30 a.m. 2. Introductions, Housekeeping, and
Introduction to Qualified Expert Witness

9:30 a.m.—10:15 a.m. 3. Learning Objectives
4. Tribal Sovereignty and Child Welfare
5. Brief History of ICWA- Review
6. Federal and California ICWA Standards

10:15 a.m.—10:30 a.m. BREAK 

10:30 a.m.—11:30 a.m. 7. The purpose of a Qualified Expert
Witness

8. Who can qualify as a Qualified Expert
Witness?

9. Role of a Qualified Expert Witness and
Qualifications

11:30 a.m.—12:00 p.m. 10. QEW Testimony and Active Efforts
11. Building Relationships

• Benefits of Tribal or Independent
QEW

12. Best Practices
12:00 p.m.—1:00 p.m. LUNCH 

1:00 p.m.—2:30 p.m. 13. Duties of a Qualified Expert Witness

• Gathering Information for a
Declaration

• QEW Checklist
2:30 p.m.—2:45 p.m. BREAK 

2:45 p.m.—4:00 p.m. 14. Format for Declaration –What is
included

15. ICWA Vignette- Group Activity
16. Court Preparation
17. Ongoing Training
18. Q & A, Wrap-Up, & Evaluations

4



Tribal Indian Child Welfare Advocates Training Program 

ICWA QUALIFIED EXPERT WITNESS 

B. Online Training Session Agenda 

3-hour Webinar 

TIME TOPICS 

9:00 a.m.—9:50 a.m. 1. Introductions, Overview of the Training
Session, and Learning Objectives

2. Brief Overview of ICWA Provisions and
History of ICWA

3. Role of the Qualified Expert Witness &
Qualifications

• When a Qualified Expert is a Witness
required or needed?

• Who can qualify as a Qualified Expert
Witness?

4. Challenges for an ICWA Expert Witness
9:50 a.m.—10:00 a.m. BREAK 

10:00 a.m.—11:00 a.m. 5. Duties of an Expert
6. Causal Relationship
7. Building Relationships

• Benefits of Tribal or Independent
QEW

8. Best Practices
9. QEW Testimony and Active Efforts
10. Ongoing Training

11:00 a.m.—12:00 p.m. 11. Interactive Activity
12. Guidance on Using Training Materials

and Resources
13. Wrap-up, Questions and Answers,

Evaluation
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2, 2-hour webinars to breakdown Modules 

Modules TOPICS 

Module 1 1. Introductions, Overview of the Training
Session, and Learning Objectives

2. Tribal Sovereignty and Child Welfare
3. Early U.S. Indian Child Welfare,

Boarding Schools, and Federal Indian
Adoption Project

4. The Result of Cultural Eradication:
Historical Trauma

5. Brief Overview of ICWA Provisions and
History of ICWA

6. The Purpose and Role of the Qualified
Expert Witness

• When a Qualified Expert is a Witness
required or needed?

7. Interactive Activity
8. Guidance on Using Training Materials

and Resources
Wrap-up, Questions and Answers,
Evaluation

Module 2 1. Who can qualify as a Qualified Expert
Witness?

2. Causal Relationship
3. Benefits of Tribal or Independent QEW
4. Building Relationships
5. Best Practices
6. QEW Testimony and Active Efforts
7. Challenges for an ICWA Expert Witness
8. Duties of an Expert
9. Ongoing Training
10. Interactive Activity
11. Guidance on Using Training Materials

and Resources
12. Wrap-up, Questions and Answers,

Evaluation
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INTRODUCTION OF THIS TRAINING SESSION 

This training session is designed for tribal social workers or advocates that represent tribes in Indian 
Child Welfare Act cases. This training session provides information on who is eligible to be a qualified 
expert witness, when to use an expert witness, how to identify and select an expert witness for when 
removal and termination decision making is required in an ICWA case.   

PURPOSE OF THIS TRAINING MANUAL 

This training manual is intended to be used as a reference or resource tool for tribal social workers 
and advocates when representing tribes in ICWA cases. This information is not a substitute for legal 
counsel.  This manual will complement a live training session, ICWA Qualified Expert Witness, 
delivered in one-day workshops for two to three days at each training site. The training session 
materials include a companion PowerPoint presentation. 

PRE-REQUISITE SKILLS 

This training manual is designed for an audience that is familiar with the Indian Child Welfare Act 
(ICWA).  ICWA fulfills an essential aspect of the federal government's trust responsibility to tribes by 
protecting and preserving the bond between Indian children and their tribe. If you are not familiar 
with ICWA, see Appendix C-1. 

LEARNING OBJECTIVES 

At the end of this training session, you will be able to: 

• Understand the purpose of the Indian Child Welfare Act (ICWA)

• Understand the concept of Tribal Sovereignty and government to government relationships

between Tribes and the U.S. Government

• Recognize the minimal Federal and California State Standards

• Recognize the qualifications of an ICWA Qualified Expert Witness (QEW), Tribal/Independent

• Recognize the role of an ICWA QEW, Tribal/Independent

• Understand the ethical responsibilities of an acting ICWA QEW

• Identify who serves as an ICWA QEW

• Understand the benefits for Tribes to provide their own ICWA QEW

• Value consultation and collaboration between Tribes and Child Welfare workers

• Value the importance of researching the Welfare & Institutions Code (W.I.C.) and ICWA

provisions

• Identify and understand the value of Active Efforts Vs Reasonable Efforts
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Module 1: Overview of ICWA and Laws for 

Qualified Expert Witness 

This module presents a brief history of ICWA, including the Congressional 
Task Force, Findings, and Institutional Bias. 

I. TRIBAL SOVEREIGNTY AND CHILD WELFARE 

As recognized by Congress, the Executive Branch, and the Supreme Court, tribes possess the right to 
make their own laws, and to be governed by those laws is derived from the sovereignty that pre-dates 
the formation of the federal government. Treaties between Tribes and the U.S. federal government 
illustrate that the United States negotiated with Tribes as separate sovereign nations. The United 
States has a government-to-government relationship with American Indian/Alaska Native Tribes. 
Being American Indian is not only a racial distinction; it is also a political status. The fact that the U.S 
and other countries have/had treaties with Indian Tribes demonstrates the historical status of Tribes 
as sovereign nations. 

Nonetheless, today, federally recognized Indian tribes exercise limited "tribal sovereignty," which is 
the inherent power and authority to govern within the exterior boundaries of Indian territories. It is 
different from the sovereign powers of states because states derive their sovereignty from the U.S. 
Constitution. In contrast, tribal sovereignty flows from the existence of tribes as nations formed 
before the United States Government was established. 

Tribes may exercise their sovereignty in many ways, including designating ICWA representatives to 
receive notice from state child welfare agencies and state courts; appointing an ICWA representative 
in order to ensure that the Tribe is informed and can respond to the notice; defining expert witness 
criteria, and recommending Tribal Customary Adoption (T.C.A.) as a permanency option for its 
children.  Each Tribe may exercise its tribal sovereignty in varying degrees. The availability of staff 
and resources may impact the exercise of tribal sovereignty. 

II. HISTORICAL CONTENT OF ICWA

A. Why Does ICWA Exist? 

Historically, there have been many traumatic practices resulting in removing Indian children from 
their reservations, homes, and families.  These practices have dramatically deprived the Indian 
children's connection to their families and tribes. While the methods have varied, the results have 
been consistent in adolescence; these children experienced alarming rates of chemical dependency, 
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suicide, and mental illness. In addition, tribal communities have never fully recovered from the 
broken relationships, broken ties to culture, and lost years.  
 
The following sections will present information about the Indian Boarding School Era and the Federal 
Indian Adoption Project as two primary reasons why ICWA exists today.  
 

B. The Boarding Indian School Era 
"Kill the Indian, save the man" -- General Henry Pratt 

 
Boarding schools were rigid and military-like institutions designed to separate children from their 
families, tribal communities, tribal values, culture, and languages and to change them in such a way 
that they would not be able to return to their people.  
 
During the 1880s, Richard Henry Pratt, a U.S. Army 
officer, established the first off-reservation boarding 
school in Carlisle, Pennsylvania, called the Carlisle Indian 
School (Angela Wilson and Yellowbird, 2005). Pratt's 
theory and the school's motto was to "Kill the Indian and 
Save the Man," which he carried out by encouraging and 
forcibly assimilating American Indians into the dominant 
Anglo-Saxon society and by inculcating Christian and 
White cultural values (Angela Wilson and Yellowbird 
2005; Smith, 2005).  This policy led to broken families. It 
mandated children to be forcibly removed from their 
families, stripping them out of their Native customs and 
traditions and forbidding them to speak their Native 
language (Angela Wilson and Yellowbird, 2005).  
 
Native children were punished for speaking their Native 
language, banned from acting in any way representative of 
traditional or cultural practices, stripped of their 
traditional clothing, hair, and all things and behaviors reflective of their culture.  
 
With more than 100,000 Native children forced into attending these schools, it became the dominant 
model of schooling used by the federal government officials to educate the Native peoples of the 
United States (Smith, 2005). The goal of the Indian boarding school system was to eradicate tribal 
culture by denying Indian children and tribal communities the opportunity for the intergenerational 
exchange of cultural information. Carlisle's model of instruction emphasized religion, academic 
training, and institutional labor and was adopted by other boarding and mission schools in years to 
come. 
 
Many died of disease and broken hearts. The remains of thousands of Native children have never been 
reunited with their families and tribes. By 1890, attendance was enforced through threats of cessation 
of rations and supplies.  
 
By 1926, nearly 83% of Indian school-age children were attending boarding schools. 

• 357 boarding schools in 30 states 

• 1900: 20,000 children in boarding schools 

• 1925: 60,889 children in boarding schools 

 
Figure 1 Credit to Flickr 
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C. The Federal Indian Adoption Project  
 
The Federal Indian Adoption Project was a contract that operated between 1959 until 1967 by three 
organizations, the United States Children's Bureau, the Bureau of Indian Affairs (B.I.A.), and the 
Child Welfare League of America (CWLA) to have Native children eligible for adoption officially. The 
goal of this project was to provide adoptive placement for American Indian children whose parents 
were deemed unable to provide a "suitable" home. Funded by the B.I.A., the project was a social 
experiment that allowed Native American children to be removed from their families, alleging 
"neglect" and placed with non-Indians for adoption. Transracial placements were encouraged, and 
most were separated from their communities.  
 
The Native child was thus considered "the forgotten child, left inadequately cared for on the 
reservation, without a permanent home or parents he could call his own" (Palmiste, 2001).  The 
project continued until 1976 by private adoption agencies, boarding schools, and 395 children were 
adopted through the project (in 16 states and through 31 different adoption agencies). It is estimated 
that between 1961 and 1976, 12,486 children were adopted.   
 
On April 24, 2001, Shay Bilchik, the Director of the CWLA, apologized for the CWLA's role in these 
adoptions. Bilchik stated, "No matter how well-intended and how squarely in the mainstream this was 
at the time, it was wrong; it was hurtful; and it reflected a kind of bias that surfaces feelings of shame, 
as we look back with the 20/20 vision of hindsight."  
 
To learn more about the Indian Adoption Project, click on the links below.  
 
Link to hyperlink mentioned above: http://www.indigenouspolicy.org/index.php/ipj/article/view/4  

o Link to learn more about the Boarding Indian School Project: 
https://www.un.org/esa/socdev/unpfii/documents/IPS_Boarding_Schools.pdf 

Senator Abourezk of South Dakota testified in the April 1974 ICWA Congressional hearings that a 
minimum of 25% of all Indian children were in foster care, adoptive home, or boarding schools 
against the best interest of their children and their families. During this time, most non-Indian 
communities expected to have children out of their natural homes in foster or adoptive homes at a 
rate of 1 per every 51 children. Indian communities knew that their children would be removed at 
rates varying from 5 to 25 times higher than that. 
 

o Link to the ICWA 1974 Congressional Hearings: 
https://narf.org/nill/documents/icwa/federal/lh/hear040874/hear040874.pdf 

 
 
 
 

The native child was thus considered "the 
forgotten child, left inadequately cared for on the 
reservation, without a permanent home or 
parents he could call his own"  

(PALMISTE, 2001).   
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III. The Result of Cultural Eradication: Historical 

Trauma 
 
California Indians experienced three waves of genocide: The Spanish 
missions, the Gold Rush era, and U.S. federal policies. Unfortunately, the 
United States has not publicly acknowledged any of these events. 
"Murder, the kidnapping of children, rape, the drop in birthrates due to 
malnutrition and diseases introduced or exacerbated by Euro-Americans, 
and the mental and physical stress and anguish of having their homes 
destroyed and finding themselves hunted or forcibly relocated onto 
reservations all contributed to the near eradication of American Indians 
in California between 1846 and 1873 (Lindsay, 2015)." 
 
Historical trauma, as defined by Dr. Yellow Horse Braveheart (1985-88), 
is "[t]he collective emotional and psychological injury both over the life 
span and across generations, resulting from a cataclysmic history of 
genocide." Historical trauma is now widely used to describe the long-
term, intergenerational impact of colonization, cultural suppression, and 
historical oppression of Indigenous peoples (Kirmayer, Gone, and Moses, 2014).  Intergenerational 
trauma occurs when trauma is unresolved, internalized, and subsequently passed from one 
generation to the next.  
 
As a result of historical trauma, traditional parenting skills were lost or impaired, kinship bonds were 
broken, a sense of identity and belonging was lost, and traditional gender roles and knowledge were 
compromised. The pain of these losses was compounded by the continued devaluation of American 
Indian peoples and the dominant culture's failure to acknowledge the grief and loss suffered by tribal 
people. In addition, the prohibition of spiritual practices prevented or limited grieving in a culturally 
appropriate manner. This trauma led to unresolved grief and loss across many generations. 
 

IV. FEDERAL INVESTIGATION OF THE REMOVAL 

OF INDIAN CHILDREN 
 

A. Culture and Institutional Bias 
 
The multitude of traumatic practices of removing Indian children, the U.S. social and legal policies, 
and differences in culture and institutional bias led to a disproportionate removal of American Indian 
children from their parents, homes, and tribal communities in the 1950s, 1960s, and 1970s.  Indian 
children were removed at disproportionately higher rates than non-Indian children.  In most cases 
(99%), the basis for removal resulted from vague standards such as deprivation and neglect rather 
than documented abuse.  
 

Institutional Bias: to give official sanction to applying a prejudiced outlook to something, 
i.e., Indian families 
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B. American Indian Policy Review Commission, U.S. Congress of 
1977 

 
Assimilation, as a philosophy, takes many forms and has been periodically applied to Indians. 
Assuming a culture different from the dominant culture as inferior is baseline racism. The Meriam 
Report in 1920 acknowledged the poor quality of services provided to Indians by the Federal 
bureaucracy.  There were multiple complaints and dissatisfaction from the 1970's provision of law 
enforcement services and the removal of Indian children from Indian homes by State Social Service 
workers in the reservation areas. 
 

"I can remember [the welfare worker] coming and taking some of my cousins and friends. I 
didn't know why, and I didn't question it. It was just done, and it had always been done." 
~Valencia Thacker, Southern C.A., transcript 88.) 

 
As a result, the U.S. Congress formed a task force to investigate removal practices involving American 
Indian children.  A Congressional Report was published in 1976 and held congressional hearings 
about proposed ICWA legislation in 1977.  
 

o Link to 1976 Congressional Final Report: 
https://files.eric.ed.gov/fulltext/ED190335.pdf 
 
o Link to 1977 Congressional hearings held re ICWA 
https://narf.org/nill/documents/icwa/federal/lh/hear080477/hear080477.pdf 
 

Indian children who had been placed in non-Indian adoptive homes suffered serious adjustment and 
acceptance problems.  The destruction of the integrity of tribal culture has been labeled "civilizing 
Indians" to justify the removal of Indian children from their homes and tribal communities. At that 
time, social service agencies and court systems decided whether an Indian child should be removed 
from its home and where and how it was raised. Today, tribes have exclusive or concurrent 
jurisdiction over an Indian child in a state court child custody proceeding.  
 

C. Congressional Findings 
 
Before the adoption of ICWA in 1978, the Association on American Indian Affairs (AAIA) studies 
conducted in 1969 and 1974 revealed that the removal of Native American children from their families 
and communities had reached epidemic proportions. The following selected statistics from the AAIA 
studies showed the scope of the Indian child removal phenomenon during those same years within 
California. In California (1974 - 1975): 
 

• 8.1 of every 1000 Indian children were in foster care placement (compared to 3 of every 1000 
non-Indians in foster care). Thus, the foster placement of Indian children was 2.7 times that of 
non-Indian children. 
 

• 38 of every 1000 Indian children were adopted (compared to 4.5 of every 1000 non-Indian 
children adopted). As a result, the adoptive placement of Indian children was 8.4 times that of 
non-Indian children. 

 

• Only four states during the AAIA 1969 and 1974 studies had records of the percentage of 
adopted Indian children who were adopted by non-Indians: Alaska (93%); California (92%); 
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Montana (87%); and North Dakota (75%). Of the thirteen states involved in the research 
studies, 80% of all adopted Indian children were adopted before their first birthdays. 
 

• Rates of foster placements with non-Indian families were 95% in Washington and Oregon, 93% 
in California, 87% in Montana, and 75% in North Dakota.  

Nationally, Indian children are three times more likely than non-Indian to be placed for foster care or 
adoption. About 25-35% of Indian children had been removed from homes and placed in foster 
homes, adoptive homes, or institutions. Unfortunately, there is no data on the ethnicity of the foster 
care placements. 
 
Some justifications for removing Indian children from reservation included poverty, lack of spiritual 
structure, incubation of delinquency, illiteracy, and failure to assimilate. In conclusion, legal means 
were necessary to make sure these practices were stopped. 
 

D. Indian Child Welfare Act of 1978  
 
The Indian Child Welfare Act Hearings commenced in April of 1974, and ICWA became law in 
November 1978. Congress stated in 1978 that "the wholesale separation of Indian children from their 
families is perhaps the most tragic and destructive aspect of American Indian life today" (H.R. REP. 
95-13896, at 9, 1978). The Congressional report and hearings demonstrated that Indian children who 
had been placed in non-Indian adoptive homes suffered serious adjustment and acceptance problems. 
As a result, the Act codified protections for Indian children. Highlights of the P.L. 95-608 (11/8/78) 
Act: 
 

1) Recognition of Tribal Sovereignty – reflected in jurisdictional mandates, including the 
presumption that tribal courts are in the best position to make decisions regarding the 
interests of Indian children. Indian children are vital to the continued existence of tribes. 
 

2) Preservation of Indian families – reflected in the provision of active efforts required to 
keep Indian families together, including providing at-risk families with social supports. States 
failed to recognize tribal culture and standards. 
 

3) Tribal and family connectedness – reflected in the placement preferences, Indian 
children must be placed within their extended families or tribes if at all possible when they are 
removed from their homes. As a result, a high percentage of Indian families are broken up by 
removal. 

 

 

Congress stated in 1978 that "the wholesale separation of 

Indian children from their families is perhaps the most 

tragic and destructive aspect of American Indian life today"  

(H.R. REP. 95-13896, at 9, 1978). 
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E. When Does ICWA Apply? 
 
ICWA sets federal requirements that apply to state child 
custody proceedings involving an Indian child. ICWA 
applies to the following child custody proceedings or 
situations: 
 

• an Indian child is involved in an involuntary child 
custody proceeding; 
 

• an Indian child may be placed in foster care as a 
result of removing the child from his or her parent 
or Indian custodian, and the parent or Indian 
custodian cannot have the child returned upon 
demand; 
 

• the Indian child may be adopted, and parental 
rights would be terminated; 
 

• parental rights have been terminated; 
 

• an Indian child may have a legal guardian appointed by order of the Court; 
 

• it is recommended that an Indian child be placed in a pre-adoptive or adoptive placement. 
 
 

F. Minimum Federal Standards & California State Standards 
 
The following lists the minimum Federal standards and California State Standards: 

 

• Inquiry & Investigation of Native Ancestry 

• Notice to Tribes 

• Active Efforts Vs. Reasonable Efforts 

• Evidentiary requirements 

o Qualified Expert Witness 

• Placement Preferences: 

o Foster Care & Adoption         

o Tribal Customary Adoptions 
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G. Law Regulations for a Qualified Expert Witness (es) in ICWA 
Cases 

 
The following lists the law regulations for a Qualified Expert Witness(es) in ICWA: 

• ICWA 

• To learn more about these law regulations and codes, click on the blue hyperlinks below: 

o 25 § 1912(e) & (f)    

o 25 C.F.R. § 23.121 

o 25 CFR § 23.122 

• Federal Guidelines 

o 44 Fed. Reg. 67, 584 (1979)(d)(4) 

o Bureau of Indian Affairs Guidelines for State Courts; Indian Child Custody Proceedings 

• Cal-ICWA 

o WIC § 224.6 

o WIC §361.7 

o WIC§366.26(B)(ii) 

• California Rules of Court 

o Rule 5.485 

• Judicial Council Forms 
 

Forms Completed By 

1. JV 100: Juvenile Dependency 
Petition 

Social Worker (SW) and assistance from 
county counsel 

2. ICWA 010A: Indian Child 
Inquiry Attachment 

Social Worker (SW) 

3. ICWA 030: Notice of Child 
Custody Proceedings for an 
Indian Child 

SW/County ICWA Dept. 

4. ICWA 020: Parental Notification 
of Indian Status 

The Indian child's parent at Court 

5. ICWA 040: Notice of Designation 
of Tribal Representative  

The Tribe (optional) 

6. ICWA 050 (New): Notice of 
Petition and Petition to Transfer 
Case Involving an Indian Child to 
Tribal Jurisdiction 

The County Agency (optional) 

7. ICWA 060: Transferring Case to 
Tribal Court Jurisdiction 

The Tribe 

8. ICWA 070: Request for Ex Parte 
Hearing to Return Physical 
Custody of an Indian Child (new) 

Indian child's parent(s) attorney 
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• California Legislation 

o Senate Bill 678 

▪ This comprehensive bill focuses on child custody proceedings for Indian children. 
The goal of SB 678 is the uniform application of the federal Indian Child Welfare 
Act (ICWA) in California.  

o AB- 1325  

▪ This bill allows Indian children and families to realize the permanency and 
support of adoption without the culturally offensive precursor of Termination of 
Parental Rights (TPR) by providing "Customary Adoption" as an additional 
option for permanency planning ICWA cases.  

o AB-3176 

▪ This bill would revise the specific steps a social worker, probation officer, or 
Court is required to take in making an inquiry of a child's possible status as an 
Indian child;  

▪ revise the various notice requirements that are mandated during an Indian child 
custody proceeding, including a proceeding for emergency removal of an Indian 
child from the custody of his or her parents or Indian custodian;  

▪ require the State Department of Social Services to adopt any regulations 
necessary to implement these provisions; and  

▪ would require the Judicial Council to adopt any forms or rules of Court necessary 
to implement these provisions. 

 
 
 
 
 
 
 

 
 
 
 

 

 
"There is no resource that is more vital to the 
continued existence and integrity of Indian tribes 
than their children, and the State of California 
has an interest in protecting Indian children who 
are members or citizens of, or are eligible for 
membership or citizenship in, an Indian tribe..." 
–WIC §224(a) 
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Module 2: Overview of Qualified Expert Witness 
 
This module presents an overview of the expert's purpose, role, and 
qualifications and why extra testimony is required in ICWA cases. 

 

 

V. The Purpose of the Expert: Why extra 

testimony is required in ICWA cases 
 

A. Preventing Cultural and Institutional Bias 
 
The purpose of the Qualified Expert Witness in ICWA is to prevent cultural bias regarding Indian 
Children in adoptive or foster care today. 
 
Although ICWA has improved outcomes for Indian children and families, Indian children are still 
removed at a disproportionately higher rate. 
 
The testimony of a qualified witness testifies that the removal is appropriate and necessary based on 
the Tribe's child-rearing standards. 
 
There are two relevant sections in ICWA where the Qualified Expert Witness plays a significant role in 
preventing bias in the placement of Indian Children in foster care (25 U.S.C.  § 1912 (e)) or adoptive 
(25 U.S.C.  § 1912 (f)). 
 

i. 25 U.S.C. § 1912. Pending court proceedings 

(e) Foster care placement orders; evidence; determination of damage to the child 

No foster care placement may be ordered in such proceeding in the absence of a determination, 

supported by clear and convincing evidence, including the testimony of qualified expert 

witnesses, that the continued custody of the child by the parent or Indian custodian is likely to 

result in severe emotional or physical damage to the child. 

(f) Parental rights termination orders; evidence; determination of damage to the child 
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ii. No termination of parental rights may be ordered in such proceeding in the absence of a 

determination, supported by evidence beyond a reasonable doubt, including the testimony of 

qualified expert witnesses, that the continued custody of the child by the parent or Indian 

custodian is likely to result in severe emotional or physical damage to the child.  

 

iii. California Welfare and Institutions Code (WIC)  

 
a) WIC §224.6 

(b) In considering whether to involuntarily place an Indian child in foster care or to terminate the 
parental rights of the parent of an Indian child, the Court shall:  
 
(1) Require that a qualified expert witness testimony regarding whether continued custody of the child 
by the parent or Indian custodian is likely to result in severe emotional or physical damage to the 
child.  
 
(2) Consider evidence concerning the prevailing social and cultural standards of the Indian Child's 
Tribe, including that Tribe's family organization and child-rearing practices. 
 

b) WIC §352 

(b) Notwithstanding any other law, if a minor has been removed from the parents' or guardians' 
custody, a continuance shall not be granted that would result in the dispositional hearing being 
completed longer than—30 days in the case of an Indian child—unless the Court finds that 
exceptional circumstances are requiring a continuance...the absence of the opinion of a qualified 
expert witness shall not, in and of itself, support a finding that exceptional circumstances exist...The 
Court shall not grant continuances that would cause the hearing—to be completed more than six 
months after the hearing.  
 

c) WIC §354 

Except where a minor is in custody, any hearing on a petition filed.... may be continued by the Court 
for not more than ten days in addition to any other continuance authorized... whenever the Court is 
satisfied that an unavailable and necessary witness will be available within such time. Suppose the 
Court knows or has reason to know that the child is an Indian child. In that case, the failure to retain 
the services of a qualified expert witness in a timely manner shall not, in and of itself, demonstrate 
that a necessary witness is unavailable. 
 

VI. Role of the Qualified Expert Witness and 

Qualifications 
 
Before the court orders Foster Care, Guardianship or Termination of Parental Rights (TPR), in a case 
involving an Indian child, a Qualified Expert Witness must testify:  
 

• "that continued custody by the parent or Indian custodian is likely to result in serious 

emotional or physical damage."   
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• Based on the Tribe's social and cultural standards 

A. Defined by Federal ICWA—25 CFR § 23.122  
 
(a) A qualified expert witness must be qualified to testify regarding whether the child's continued 
custody by the parent or Indian custodian is likely to result in severe emotional or physical damage to 
the child and should be qualified to testify as to the prevailing social and cultural standards of the 
Indian Child's Tribe. The Indian Child's Tribe may designate a person as being qualified to testify to 
the prevailing social and cultural standards of the Indian Child's Tribe. 
 
(b) The Court or any party may request the assistance of the Indian Child's Tribe or the BIA office 
serving the Indian Child's Tribe in locating persons qualified to serve as expert witnesses.  
 
(c) The social worker regularly assigned to the Indian child may not serve as a qualified expert witness 
in child-custody proceedings concerning the child. 
 

B. Qualified Expert Witness Testimony Defined by CA Law— WIC § 
224.6 

The testimony of a "qualified expert witness" is required in an Indian child custody proceeding, a 
"qualified expert witness" shall be qualified to testify regarding whether continued custody of the 
child by the parent or Indian custodian is likely to result in serious emotional or physical damage to 
the child and shall be qualified to testify to the prevailing social and cultural standards of the Indian 
Child's Tribe.  
 
The child's Tribe may designate a person as qualified to testify to the prevailing social and cultural 
standards of the Indian Child's Tribe. The individual may not be an employee of the person or Agency 
recommending foster care placement or termination of parental rights. 
 
A qualified expert witness may include, but is not limited to, a social worker, sociologist, physician, 
psychologist, traditional Tribal therapist and healer, Tribal spiritual leader, Tribal historian, or Tribal 
elder, provided the individual is not an employee of the person or agency recommending foster care 
placement or termination of parental rights (Welf. & Inst. Code § 224.6(a). 

 
 

C. Applicable Standards of Evidence and Causal Relationship 

25 CFR § 23.121    

(a) The burden of proof for a recommendation of foster care placement of an Indian child is clear & 
convincing evidence, including the testimony of a qualified expert witness demonstrating that 
continued custody of the child by the parent or Indian custodian is likely to result in serious 
emotional or physical damage to the child. 

(b) The burden of proof to terminate parental rights for an Indian child is beyond a reasonable doubt, 
including the testimony of a qualified expert witness demonstrating that continued custody of the 
child by the child's parent or Indian custodian is likely to result in severe emotional or physical 
damage to the child. 
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(c) For a foster-care placement or termination of parental rights, the evidence must show a "Causal 
Relationship" between the particular conditions in the home and the likelihood that continued 
custody of the child will result in severe emotional or physical damage to the specific child who is the 
subject of the child-custody proceeding. 
 
(d) Without a causal relationship identified in paragraph (c) of this section, evidence that shows only 
the existence of community or family poverty, isolation, single parenthood, custodian age, crowded or 
inadequate housing, substance abuse, or nonconforming social behavior does not by itself constitute 
clear and convincing evidence or evidence beyond a reasonable doubt that continued custody is likely 
to result in serious emotional or physical damage to the child. 

 

 
 

VII. What does burden proof mean in practice?  
 
Burden proof means that testimony from a qualified expert witness is required for: 

 
The disposition hearing when recommending involuntary foster care placement; and 

the 366.26 hearing when recommending termination of parental rights. 
 
Federal and State law requires that a child is to be returned to the parent at a periodic pre-
permanency review hearing (i.e., the 6-, 12- or 18-month review hearings) unless sufficient risk of 
detriment is established. Therefore, it is arguable that a qualified expert witness is also required at 
such review hearings when recommending against the return to the parent.  "Best practice" is to 
require a qualified expert witness and an ICWA detriment finding at such review hearings, 
particularly when: 
 

• the ICWA detriment finding was not previously made at disposition because ICWA was not 

applied; or 

 

• the ICWA detriment finding was made at the prior disposition hearing, but it has become stale 

due to significant delays in the case or a significant change in circumstances. 

Foster Care Placement Termination of Parental Rights 

The burden of proof:  

• Clear and convincing evidence  

• Testimony of a Qualified Expert Witness 

 

The burden of Proof: 

• Evidence beyond a reasonable doubt and  

• Qualified Expert Witness testimony 

• With a selection of TCA, a QEW is not 
needed to testify  

• Guardianship can be an option vs. TPR 
Burden of Proof & Qualified Expert Witness (25 U.S.C. §1912(e), (f); 25 C.F.R. §23.121; Guideline G.1; Fam. 
Code, §§3041(e), 7892.5; Prob. Code, §1459.5(b); WIC, §§361.7(c), 366.26(B)(ii); WIC §224.6; WIC 
§361.31(f); and Rule5.485(a)) 
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The requirement can be easily satisfied by providing the previously 
retained qualified expert witness with a copy of the review hearing 
report and asking them to provide an updated declaration affirming 
whether their prior opinion concerning the ICWA detriment 
standard has changed a result of the new information contained in 
the report. 
 

A. Securing a QEW Testimony Prior to 
Disposition – Best Practice 

 
California AB 3176 resulted in additional WIC codes, clarifying that 
a Disposition Hearing is to be held within 30 days, when 
involving an Indian child.  
 
Once the Court determines the Indian child cannot be returned 
home due to continued imminent risk and recommends foster care 
placement, it is best practice for the agency social worker/county 
counsel to secure testimony from a QEW as soon as possible, 
preferably after the Detention/Initial Hearing.  
 
This provides a QEW to have enough time to interview parties to 
the case, review all documents, write a Declaration and submit it to 
the Court 10 days before the Disposition Hearing, which can 
prevent the need for a continuance (WIC §352). 
 
 
WIC 319 (e)(1)(2) 
 
(e)(1) If the hearing pursuant to this section is continued pursuant 
to Section 322 or for any other reason, the Court shall find that the 
continuance of the child in the parent's or guardian's home is 
contrary to the child's welfare at the initial petition hearing or order 
the release of the child from custody. 
 
(2) If the Court knows or has reason to know the child is an Indian 
child, the hearing pursuant to this section may not be continued 
beyond 30 days unless the Court finds all of the following: 
 
(A) Restoring the child to the parent, parents, or Indian custodian 
would subject the child to imminent physical damage or harm. 
 
(B) The Court is unable to transfer the proceeding to the 
jurisdiction of the appropriate Indian Tribe. 
 
(C) It is not possible to initiate an Indian child custody proceeding 
as defined in Section 224.1. 
 
 
 

Disposition Hearing: 
Recommending involuntary 
foster care placement 
 
366.26 Hearing: 
Recommending 
Termination of Parental 
Rights 
 
Periodic Pre-Permanency 
Review Hearings: 
Recommending against 
return to parent when 
 
1) ICWA detriment finding 
was not previously made at 
disposition because ICWA 
was not applied 
 
2) ICWA detriment finding 
was made before 
disposition hearing but it 
has become stale due to 
significant delays in the 
case or a significant change 
in circumstances. 
 
 
 

 

HEARINGS 
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25 CFR 23.113(b)(1)(e) 
 
(b)The State Court must: 
 
(1) Make a finding on the record that the emergency removal or placement is necessary to prevent 
imminent physical damage or harm to the child 
 
(e) An emergency proceeding regarding an Indian child should not be continued for more than 30 
days 
 
 

VIII. What is the difference between Qualified 

Expert Witness vs. ICWA Expert Witness? 
 

A. Who is an Expert Witness? 
 
An Expert Witness is: 

• Any witness with knowledge, skill, experience, training, or education in a particular field and 

 

• Whose knowledge assists the trier of fact (Judge) understand the evidence or determine a fact 

in issue. 

 

B. Who is a Tribal or Independent ICWA Expert Witness? 
 

• Someone with knowledge about the culture, customs, values, traditions, and beliefs of their 

Tribe based on her/his experience, education, skills, and training.  

 

• The expert witness can be a member of the tribal community with no specialized "education" or 

degree. As an expert witnesses, they must be able to determine two things: 

 

o Tribe's cultural, social, child-rearing standards 

 

o The risk to the child, if they remain in the home    

 

• Whose knowledge can help a trier of fact (the Judge) understand the evidence before her/him 

to determine a fact in issue 

 

Persons with the following characteristics, in descending order, are presumed to meet the 
requirements for a qualified expert witness (BIA 2016 Guidelines): 
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• A member of the Indian Child's Tribe who is recognized by the Tribal community as 

knowledgeable in Tribal customs as they pertain to family organization and child-rearing 

practices; 

 

• A member of another Tribe who is recognized to be a qualified expert witness by the Indian 

Child's Tribe based on their knowledge of the delivery of child and family services to Indians 

and the Indian Child's Tribe; 

 

• A layperson who the Indian Child's Tribe recognizes as having substantial experience in the 

delivery of child and family services to Indians and knowledge of prevailing social and cultural 

standards and child-rearing practices within the Indian Child's Tribe; 

 

• A professional person has substantial education and experience in the area of his or her 

specialty, who can demonstrate knowledge of the prevailing social and cultural standards and 

child-rearing practices within the Indian Child's Tribe. 

The Welfare and Institutions Code also provides a list of persons who "most likely" meet the 
requirements for a qualified expert for purposes of Indian child custody proceedings: 
 

1. A member of the Indian Child's Tribe who is recognized by the tribal community as 

knowledgeable in tribal customs as they pertain to family organization and child-rearing 

practices; 

2. Any expert witness having substantial experience in the delivery of child and family services to 

Indians and extensive knowledge of prevailing social and cultural standards and child-rearing 

practices within the Indian Child's Tribe; 

3. A professional person has substantial education and experience in the area of his or her 

specialty. 

a. The expert should NOT be an employee of the social services agency recommending 

foster care or TPR. 

 

 

 

 

 

 

 

 
A person may be designated by the child's Tribe as qualified to testify 
to the prevailing social and cultural standards of the Indian Child’s 
Tribe. [WIC§224.6] 
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C. How a Social Worker Selects a Qualified Expert Witness? 
 
The QEW can be selected by:   

• Ask the Tribal representative if they have a QEW of their choice  

• Ask the Tribal representative if they are agreeable to a selection of an independent QEW if they 

have no QEW available  

• Consult with County Counsel as to selecting an independent QEW 

• Review Judicial Council's list of independent QEWs 

D. Who cannot be a Qualified Expert Witness in an ICWA case? 
 
The Tribe's Social Worker/Representative or the Agency social worker regularly assigned to the ICWA 
case cannot provide the Qualified Expert Witness testimony (§ 23.122). 
 

E. Written Declarations 
 
The QEW testimony must be live testimony unless the parties agree to a declaration by: 
 

• Agreement/Stipulation that testimony can be written in the form of a Declaration  

 

• The Court must find it was made knowingly, intelligently, and voluntarily 

NOTE: For stipulation and written declaration with substantial time to review the report, workers are 
permitted to check the report and do not have to sign the expert witness report. 

 
 
 
 
 

 
 
 
 
 
 
 

 

Tribal or Independent QEW’s serve Indian 
Families and Children and offer assistance 
that is culturally-based, seeking to protect 
and promote the best interests of Indian 
children and strive to keep the Indian family 
intact. 
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IX. Benefits of Tribal or Independent QEW 
 
The following is a list of benefits of having a tribal or independent Qualified Expert Witness in your 

ICWA cases: 

• Build community relationships 

• Build relationships with County Counsels 

• Bridge/Liaison between Tribal and County Workers 

• Express & support Tribal Sovereignty 

• Empower & strengthen Tribe's self-reliance 

• Greater involvement in the legal process  

• Tribe has a voice for the record 

A. Building Relationships 
 
ICWA Dependency cases include Indian Parents Custodians, Children, Caregivers, Extended Family    
members, Tribal Agencies and staff, Social Workers, County Counsel, Services Providers, Attorneys 
and QEW's. 
 

• What do they all have in common? 

They serve Indian Families and Children and offer culturally-based assistance, seeking to protect and 
promote the best interests of Indian children and strive to keep the Indian family intact. 
 

• Consultation/Interview 

o Tribe & Child Welfare Agency                     

o All Parties to the Case 

 

• Collaboration/Establish Rapport 

o Assist Child Welfare Department to be ICWA compliant         

 

• Positive Outcomes 

o Reunification/Permanency 

o Transfer of Jurisdiction  

 

• Educate/Network when necessary 
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B. Best Practices of QEW 
 
The following list shows best practices of Qualified Expert Witnesses: 

 

• Integrity – Follow ICWA requirements  

• Honor & Support Sovereign Nations 

• Always consult and collaborate with the Tribe 

• Cultural Competency  

o Tribal QEW 

o Non-Tribal QEW 

• Respect/Empathy  

• Professionalism  

o Agree to Disagree 

• Be Neutral 

• Know the "unknown" 

o Seek to know 

• Build a Network 

• Consultants/ICWA Experts 

• Cultural Resources 

• Avoid "Cookie Cutter" Opinions 

• Avoid Making Assumptions 

• Allow the time needed to provide an authentic Opinion 
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X. Active Efforts 
 

A. Standards 
 

WIC§361.7                                                                                                                                                                   
 
(a) A party seeking an involuntary foster care placement of, or termination of parental rights over, an 
Indian child shall provide evidence to the Court that active efforts have been made to provide 
remedial services and rehabilitative programs designed to prevent the break-up of the Indian family 
and that these efforts have proved unsuccessful. The active efforts shall be documented in detail in the 
record. 
 
(b) What constitutes active efforts shall be assessed on a case-by-case basis. The active efforts shall be 
made in a manner that takes into account the prevailing social and cultural values, conditions, and 
way of life of the Indian Child's Tribe. Active efforts shall utilize the available resources of the Indian 
child's extended family, Tribe, tribal and other Indian social service agencies, and individual Indian 
caregiver service providers. 
 
25 CFR §23.2 
 
Active efforts mean affirmative, active, thorough, and timely efforts intended primarily to maintain or 
reunite an Indian child with his or her family. Where an agency is involved in the child-custody 
proceeding, active efforts must involve assisting the parent or parents or Indian custodian through the 
steps of a case plan and with accessing or developing the resources necessary to satisfy the case plan. 
To the maximum extent possible, active efforts should be provided in a manner consistent with the 
prevailing social and cultural conditions and way of life of the Indian Child's Tribe and should be 
conducted in partnership with the Indian child and the Indian child's parents, extended family 
members, Indian custodians, and Tribe. Active efforts are to be tailored to the facts and circumstances 
of the case. 
 

25 CFR §23.120. Active efforts must be documented in detail in the record. 
 
25 U.S.C. § 1912. Pending Court Proceedings 
 

(d) Remedial services and rehabilitative programs; preventative measures 
 
"Any party seeking foster care placement or termination of parental rights SHALL SATISFY 
THE COURT that active efforts have been made to provide remedial services and rehabilitative 
programs designed to prevent the break-up of the Indian family AND that these efforts have 
proved unsuccessful." 
 

WIC 366.26 (B)(i). The Court shall not terminate parental rights if.... active efforts were not made... 
 
Cal. Rules of Court, rule 5.485. Placement of an Indian Child 

 
(c) Active Efforts. To place with anyone other than the parent or Indian custodian or 
terminate parental rights, the Court must find that active efforts have been made… 
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Toolbox: Refer to Handout  
 

•  "Active Efforts as of December 2016"  

 WIC §224.1, 25 C.F.R. §23.2, ACTIVE EFFORTS  

1 Conducting a comprehensive assessment of the circumstances of the 
Indian child's family, with a focus on safe reunification as the most 
desirable goal. 

 

2  Identifying appropriate services and helping the parents to 
overcome barriers, including actively assisting the parents in 
obtaining such services. 

 

3  Identifying, notifying, and inviting representatives of the Indian 
child's Tribe to participate in providing support and services to the 
Indian child's family and in family team meetings, permanency 
planning, and resolution of placement issues. 

 

4  Conducting or causing to be conducted a diligent search for the 

Indian child's extended family members, and contacting and 
consulting with extended family members to provide family 
structure and support for the Indian child and the Indian child's 
parents. 

 

5  Offering and employing all available and culturally appropriate 
family preservation strategies and facilitating the use of remedial 

and rehabilitative services provided by the child's Tribe.  

6  Taking steps to keep siblings together whenever possible. 

 

7  Supporting longer and frequent regular visits with parents or Indian 

custodians in the most natural setting possible as well as trial home 
visits of the Indian child during any period of removal, consistent 
with the need to ensure the health, safety, and welfare of the child. 

 

8  Identifying community resources including housing, financial, 
transportation, mental health, substance abuse, and peer support 

services and actively assisting the Indian child's parents or, when 
appropriate, the child's family, in utilizing and accessing those 
resources. 

 

9  Monitoring progress and participation in services. 

 

10
  

Considering alternative ways to address the needs of the Indian 
child's parents and, where appropriate, the family, if the optimum 
services do not exist or are not available.  

 11 Providing post-reunification services and monitoring. 

 

Citations: (25 U.S.C. §1912(d); 25 C.F.R. §§23.2 & 23.120; Guidelines E.1-E.6; 3041(e); Removed; WIC, §§§ 224.1, 

361.7 and 366.26(c)(2)(B)(ii); Rule5.485(c)) 
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XI. The Difference Between Active Efforts vs. 

Reasonable Efforts 
 

• Active Efforts—are affirmative, active, thorough, and timely efforts intended primarily 

to maintain or reunite an Indian child with his or her family. 

 

• Reasonable Efforts— are passive and require minimum effort. For example, reasonable 

efforts might be only a referral for services, but active efforts would be to arrange for culturally-

appropriate services and help families overcome obstacles in order to engage in those services. 

(NICWA, The Indian Child Welfare Act A Family's Guide, 2017) 

Toolbox: Refer to Handout  
 

• "Comparison of ICWA Regulations: California ICWA vs. Federal ICWA"  

 

• "Sample of Recording Active Efforts in a Disposition Court Report" QEW Testimony 

and Active Efforts 

 

• Establishing the Tribe's social and cultural practices. 
 

• QEW Testimony is NOT required by law to prove active efforts. Still, the QEW may be expected 
to provide an opinion that remedial and rehabilitative programs were designed to prevent the 
break-up of an Indian family, and those efforts were not successful.  

 

• Qualified Expert Witnesses may also provide information on the "active efforts" used to 
address the behavior of the parents or caretaker. 

 

• The active remedial efforts to address the behavior of the parents or caretaker may be different 
due to cultural differences. 
 

o For example, a child's illness symptoms are being treated by a medicine man rather than 
a doctor. 

 

XII. Challenges for an ICWA Expert Witness 
 

• Application/implementation of ICWA can vary from county to county 

 

• Locating parties of a case to contact  

 

• Educating child welfare agencies of the areas within ICWA, a QEW must consider formulating 

an opinion and testify to a particular language  
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• It may be necessary for our independent investigation/interviews to report ICWA 

compliance/non-compliance in the Declaration 

XIII. Duties of an Expert Witness  
 
This section provides a brief overview of the duties of an expert witness, including compensation, the 
responsibility of a potential expert, and procedure.  
 

A. Compensation 
 
The Agency or person (i.e., social worker) bears the burden to recommend a placement or terminate 
parental rights (TPR) to secure and pay for the expert testimony. 
 
If the expert is: 

• A member of the Tribe 

 

• An employee of the Tribe 

Compensation should apply for QEW as all other experts the county would use. 
 

B. Agreements 
 
Recommend having a QEW provide an agreement that lays out details of: 
 

• Compensation for preparation 

o Hourly rate or flat fee 

• Compensation for actual testimony 

o Hourly or flat fee 

• Expectation for QEW 

o What is the procedure if QEW finds they do not support the recommendation for 

removal or TPR? 

• Confidentiality 

C. Preparing an Expert Opinion 
 
The QEW needs to formulate an opinion after research: 

• Review the case file 

34



 
 

Tribal Indian Child Welfare Advocates Training Program     

 

 

• Request delivery of service logs from the county agency 

• Conduct additional interviews with: 

o Parents 

o Other Family Members 

o Tribal Representative/Social Worker and Agency Social Workers 

o Minor's representative & Minors 

D. Prepare a Report 
 

A written declaration includes: 

• QEW's name and contact information 

• Name of County 

• Minors' names and case numbers 

• QEW's qualifications of experience 

• Brief history of the Tribe's cultural standards 

• List allegations from Petition's Verbatim 

• What research was done to assert an opinion: 

o List all files reviewed; list all parties of the case who were interviewed and include 

dates and what was reported, including statements made by the Tribal Representative. 

• Include all Active Efforts/lack of Active Efforts, compliance and/or non-compliance as to 

ICWA provisions. 

• Write a statement of Causal Relationship that describes existing/non-existing conditions in 

the home that could/could not cause risk of harm or damage to the Indian child. 

• Write a statement of opinion in agreement/not in agreement with the recommendation of 

foster care placement or Termination of Parental Rights.  

• Write a brief rationale statement if the opinion is not in agreement with either 
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recommendation. 

E. Handling of Legal Documents 
 

• Confidentiality 

• Gathering Information  

All handouts are in the appendix of this manual. 

o Refer to Handout:  

▪ "ICWA QEW Review Checklist" 

o Refer to Handout:  

▪ "Comparison of ICWA Regulations:  California ICWA vs. Federal ICWA" 

o Refer to Handout:  

▪ Samples of Reporting "Causal Relationship" in a Declaration" 

• Review all documents for evidence: 

o Investigative Narrative, Custody Warrant, Petition, Amended Petition, if any 

• Court Reports 

o Detention, Jurisdiction, Disposition, Status Review, Addendum, Memorandum of 

Understanding 

• Case Plan, Court Findings, Case Notes (delivery of services log – Child Welfare Services / Case 

Management System (CMS/CWS) 

• Proper Disposal of Documents 

o Tribal QEW – abide by Tribe's practices (file/shred) 

o Non-Tribal QEW – shred properly 

F. Expectations of the Court 
 

• Provide Live Testimony 

• Written Declaration 
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• Court Appearance 

• By phone/in person 

• Provide written Declaration 5-10 days before Hearing date 

• Speak/Respond only when addressed by the Court 

• Address Judge with respect 

o ".... your Honor" 

G. Court Preparation 
 

• Prepare for cross/direct examination 

• Review reports 

• Review Declaration 

• Court Appearance (In-person) 

o Arrive 10-15 minutes early or on time to our court hearing 

• Court Appearance – By phone 

o Consult with County social worker/County Counsel and  

o Request for info needed to attend by phone 

o Call to the Court 

o Verify the date, time & Dept. # 

o Verify if the Court will call        

o Or if the QEW needs to call in 

H. Testimony in Court 
 

• The QEW takes the witness stand and testifies in Court under oath. 

 

• Subject to California law, a Qualified Expert Witness's testimony should be provided by live 

testimony. However, pursuant to California Welfare Institutions code section 224.6(e): The 

Court may accept a declaration or affidavit from a qualified expert witness instead of testimony 
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only if the parties have so stipulated in writing and the Court is satisfied the stipulation is made 

knowingly, intelligently, and voluntarily. 

 

I. Qualifying the Expert 
 
The following section introduces different types of examinations to qualify the expert. 

• Direct examination 

• Cross-examination 

• Re-direct 

i. Direct Examination 
 
It starts with questions from same "side's" attorney or representative to establish or QUALIFY the 
witness as an expert: 
 

• What is your name? 

• What is your occupation? 

• What is your education or training? 

• What practical experience do you have relating to the matter you will testify about? 

• What research did you do to form your opinion? 

• What opinion did you reach? 

Once the Expert Witness has been asked qualifying questions, they will be asked to provide details 
regarding their opinion.   

These questions include: 

• What research the expert conducted to form an opinion? 

• How they came up with their opinion?  

• What is their opinion? 

ii. Cross-Examination 
 

• The opposing side(s) will have the opportunity to question the QEW: 

• Challenges to qualifications 
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• Challenges to preparation 

• Allegations of bias in the outcome of the case 

• Cannot go beyond what was covered in the direct examination 

iii. Re-Direct 
 
The Qualified Expert Witness may be asked more questions after cross-examination by "their side's" 
representative, usually to clarify any remaining questions for the Court. 
 

XIV. The QEW/Agency Conflict 
 

• The QEW must be honest 

• QEW retained to review/investigate the case information and then provide an informed 

opinion 

• No guarantee the QEW's opinion will support the agency's recommendation 

A. Specifics of Conflict 
 
QEW should provide evidence-based language that explains any contrary to agency recommendation: 
 

• Was there something, culturally, that the Agency didn't know or failed to 

consider? 

 

• Were there any violations in abiding by ICWA? 

Example: According to the previously mentioned evidence and lack of documentation, it showed the 
Department failed to provide cultural services, as requested by the parent, or reasonable services to 
address the parent's issue of X, which brought this matter before the Court. Therefore, pursuant to 
ICWA, active efforts were not provided to prevent the break-up of an Indian family due to the lack of 
remedial and rehabilitative services. If there is evidence that shows services will be or were provided 
and failed, since this QEW'S submission of the final Declaration, this QEW's opinion may be reversed. 
 

B. Battle of the Experts 
 

• If the Agency goes ahead with its recommendation after a conflict with an expert 

• The new expert should specifically address the concerns of the original expert 

• May lead to a battle on the witness stand with conflicting testimony from 2 experts 

 

XV. Ongoing Training 
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Benefits 
• Stay informed on ICWA changes; changes to W&I Codes/Rules of the Court/State & Federal 

Regulations, and updates 

• Accuracy of reporting evidence & formulating opinions 

Frequency 
• As often as the opportunity arises 

XVI. References 
 
Adapted from National Indian Justice Center's ICWA Qualified Expert Witness Curriculum (2017). 
 

XVII. Online Resources 
 
Part 23 in Title 25 of the Code of Federal Regulations (Effective and Binding December 

2016) 

• https://www.federalregister.gov/documents/2016/06/14/2016-13686/indian-child-welfare-

act-proceedings 

List of Qualified Expert Witnesses for California Courts 

• http://www.courts.ca.gov/8105.htm 

National Indian Justice Center (NIJC) 

• www.nijc.org  

NIJC/CDSS Tribal Indian Child Welfare Advocates Training Program 

• https://www.nijc.org/Tribal-Social-Workers-ICWA-Training.html  

CDSS, Office of Tribal Affairs 

• https://www.cdss.ca.gov/inforesources/tribal-affairs  

CA Courts Tribal/State Programs 

• https://www.courts.ca.gov/programs-tribal.htm   

Tribal STAR 

• https://www.theacademy.sdsu.edu/programs/tribal-star/  

American Indian Child Resource Center (AICRC) 

• http://www.aicrc.org/  

California Indian Legal Services (CILS) 

• https://www.calindian.org/  

National Indian Child Welfare Association (NICWA) 
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• https://www.nicwa.org/  

Native American Rights Fund (NARF) 

• https://narf.org/nill/documents/icwa/faq/expert.html  

Judicial Council of California 

• https://www.courts.ca.gov/3067.htm 

ICWA Requirements 

• https://www.courts.ca.gov/documents/ICWARequirements.pdf 

ICWA Requirements for Social Service Departments 

• https://www.courts.ca.gov/documents/ICWA-SSDRequirements.pdf 

Family Courts, Requirements Under the Indian Child Welfare Act, Federal Regulations 

and California laws 

• https://www.courts.ca.gov/documents/ICWAFamilyCtsRequirements.pdf 

ICWA Information Sheet - NOTICE (DEPENDENCY) 

• https://www.courts.ca.gov/documents/ICWA-notice-information-checklist.pdf 

ICWA Information Sheet- Inquiry (Dependency) 

• https://www.courts.ca.gov/documents/ICWA-inquiry-dependency-Information-checklist.pdf 

ICWA Inquiry Interview Questions 

• https://www.courts.ca.gov/documents/ICWAInquiryfillable_interview.pdf 

Quick Fact Sheet for Tribes 

• https://www.bia.gov/sites/bia.gov/files/assets/bia/ois/ois/pdf/idc2-041404.pdf 

National Child Welfare Resource Center for Tribes (NRC4Tribes)  

• http://www.nrc4tribes.org/state.cfm?topic=20&state=CA 

COVID-19 Fact Sheets for Tribes and Urban Indian Communities 

• https://www.uihi.org/resources/covid-19-fact-sheets-for-providers-employers-and-the-

general-public/ 

County ICWA Protocols  

Sonoma ICWA Protocol 

• https://www.courts.ca.gov/documents/Tribal-Resources-SonomaICWAProtocol.pdf 

San Diego ICWA Protocol 

• https://tribalinformationexchange.org/files/users/ldyer/Tribal.ICWAProtocol.docx 

BIA Division of Human Services, ICWA related trainings and resources 

•  https://www.bia.gov/bia/ois/dhs 
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Low Income Home Energy Assistance Program (LIHEAP) Map Tribal Contact Listing 

•  https://www.acf.hhs.gov/ocs/liheap-tribal-contact-listing 

Writing Skills for Child Welfare Social Workers. California Social Work Education 

Center.  

•  https://bcourses.berkeley.edu/courses/1357555/modules 

 

A Guide for Parents 

• https://www.courts.ca.gov/documents/juvenile-dependency-court-and-you.pdf 

"A Parent's Guide to Child Welfare Services and Juvenile Court – ICWA Version." 

•  https://www.youtube.com/watch?v=OVaxr9mJ6l4 

Tribal/State Programs, Statewide Directory of Services for Native American Families 

• https://www.courts.ca.gov/5807.htm 

The Pros and Cons of Zoom Court Hearings 

• https://www.natlawreview.com/article/pros-and-cons-zoom-court-hearings 
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Active Efforts as of December 2016 

§23.2 Definitions.  

Active efforts means affirmative, active, thorough, and timely efforts intended primarily to 

maintain or reunite an Indian child with his or her family. Where an agency is involved in the 

child-custody proceeding, active efforts must involve assisting the parent or parents or Indian 

custodian through the steps of a case plan and with accessing or developing the resources 

necessary to satisfy the case plan. To the maximum extent possible, active efforts should be 

provided in a manner consistent with the prevailing social and cultural conditions and way of life 

of the Indian child’s Tribe and should be conducted in partnership with the Indian child and the 

Indian child’s parents, extended family members, Indian custodians, and Tribe. Active efforts are 

to be tailored to the facts and circumstances of the case and may include, for example:  

 

(1) Conducting a comprehensive assessment of the circumstances of the Indian child’s family, 

with a focus on safe reunification as the most desirable goal;                                                                                                          

(2) Identifying appropriate services and helping the parents to overcome barriers, including 

actively assisting the parents in obtaining such services;                                                                                                                          

(3) Identifying, notifying, and inviting representatives of the Indian child’s Tribe to participate in 

providing support and services to the Indian child’s family and in family team meetings, 

permanency planning, and resolution of placement issues;                                                                                                                                

(4) Conducting or causing to be conducted a diligent search for the Indian child’s extended family 

members, and contacting and consulting with extended family members to provide family 

structure and support for the Indian child and the Indian child’s parents;                                                                                                                        

(5) Offering and employing all available and culturally appropriate family preservation strategies 

and facilitating the use of remedial and rehabilitative services provided by the child’s Tribe;                                                                                                                                            

(6) Taking steps to keep siblings together whenever possible;                                                                               

(7) Supporting regular visits with parents or Indian custodians in the most natural setting 

possible as well as trial home visits of the Indian child during any period of removal, consistent 

with the need to ensure the health, safety, and welfare of the child;                                                                                                                                

(8) Identifying community resources including housing, financial, transportation, mental health, 

substance abuse, and peer support services and actively assisting the Indian child’s parents or, 

when appropriate, the child’s family, in utilizing and accessing those resources;                                                                                                  

(9) Monitoring progress and participation in services;                                                                                          

(10) Considering alternative ways to address the needs of the Indian child’s parents and, where 

appropriate, the family, if the optimum services do not exist or are not available;                                                                         

(

1

1

)
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Comparison of ICWA Regulations: California ICWA vs Federal ICWA 

Federal ICWA Regulations: Published at 81 FR 38864 (June 14, 2016) and codified at 25 CFR 

part 23 Adjudication of Involuntary Proceedings

25 CFR §23.106 How does this subpart interact with State and Federal laws?

(a) The regulations in this subpart provide minimum Federal standards to ensure compliance with 

ICWA. (b) Under section 1921 of ICWA, where applicable State or other Federal law provides a 

higher standard of protection to the rights of the parent or Indian custodian than the protection 

accorded under the Act, ICWA requires the State or Federal court to apply the higher State or 

Federal standard.     

California ICWA – Notice  (Source: California Courts; Judicial Branch of California; State Statutes) 

WIC § 224.3(a)  Matters involving a child of Indian ancestry; Notice to interested parties; 

time to notify; proof 

(1) Notice shall be sent by registered or certified mail with return receipt requested. Additional notice 

by first-class mail is recommended, but not required. 

(2) Notice to the tribe shall be to the tribal chairperson, unless the tribe has designated another agent for 

service. 

(3) Notice shall be sent to all tribes of which the child may be a member or eligible for membership, 

until the court makes a determination as to which tribe is the child’s tribe in accordance with 

subdivision (d) of Section 224.1, after which notice need only be sent to the tribe determined to be the 

Indian child’s tribe. 

(4) Notice, to the extent required by federal law, shall be sent to the Secretary of the 

Interior's designated agent, the Sacramento Area Director, Bureau of Indian Affairs. If 

the identity or location of the parents, Indian custodians, or the minor's tribe is known, a 

copy of the notice shall also be sent directly to the Secretary of the Interior, unless the 

Secretary of the Interior has waived the notice in writing and the person responsible for 

giving notice under this section has filed proof of the waiver with the court. 

Federal ICWA – Notice 

D.4 Notice to the Bureau of Indian Affairs (pg. 34; Guidelines for Implementing ICWA; Dec. 2016) 

25 CFR § 23.11 Notice  

(a).... Copies of these notices must be sent to the appropriate Regional Director listed in paragraphs (b)( 1) 

through (12) of this section by registered or certified mail with return receipt requested or by personal 

delivery and must include the information required by § 23.111.

(12) For child-custody proceedings in California or Hawaii, notices must be sent to the following 

address: Sacramento Regional Director, Bureau of Indian Affairs, Federal Office Building, 2800 

Cottage Way, Sacramento, California 95825. 

45



ICWA  2 

D.10 Lack of response to Notice 

Guidelines: 

If the Tribe does not respond to the notice, or responds that it is not interested in participating in 

the proceeding, the court or agency must still send the Tribe notices of subsequent proceedings 

for which notice is required (i.e., a subsequent TPR proceeding). In cases where the Tribe does 

not confirm receipt of the required notice or otherwise does not respond, the Department 

recommends following up telephonically. The Tribe may decide to intervene or otherwise 

participate at a later point even if it has previously indicated it is not interested in participating 

 

25 CFR § 23.134 Who has access to reports and records during a proceeding? 

 

Each party to an emergency proceeding or a foster-care-placement or termination of parental  

rights proceeding under State law involving an Indian child has a right to 

timely examine all reports and other documents filed or lodged with the Court upon 

which any decision with respect to such action may be based. 

 

Guidelines 

States cannot refuse to provide a party to an ICWA proceeding, including a Tribe that is a party, 

access to information about the proceedings. 

 

 

 

Tribal Exclusive Jurisdiction 

 

25 CFR § 23.110 A State Court must dismiss an action 

 

Subject to 25 U.S.C. 1919 (Agreements between States and Indian Tribes) and § 

23.113 (emergency proceedings), the following limitations on a State Court's 

jurisdiction apply: 

 

(a) The court in any voluntary or involuntary child-custody proceeding involving an 

Indian child must determine the residence and domicile of the Indian child. If either 

the residence or domicile is on a reservation where the Tribe exercises exclusive 

jurisdiction over child-custody proceedings, the State court must expeditiously notify 

the Tribal court of the pending dismissal based on the Tribe's exclusive jurisdiction, 

dismiss the State-court child-custody proceeding, and ensure that the Tribal Court is 

sent all information regarding the Indian child-custody proceeding, including, but not 

limited to, the pleadings and any court record. 

 

(b) If the child is a ward of a Tribal Court, the State Court must expeditiously notify the 

Tribal Court of the pending dismissal, dismiss the State-Court child-custody 

proceeding, and ensure that the Tribal Court is sent all information regarding the 

Indian child-custody proceeding, including, but not limited to, the pleadings and any 

Court record. 
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Guidelines: 

 

....ICWA also provides for exclusive Tribal jurisdiction over an Indian child who is a ward of a 

Tribal Court, notwithstanding the residence or domicile of the child. If the child's domicile or 

residence is on an Indian reservation or the child is a ward of Tribal Court, then the Tribe has 

exclusive jurisdiction over the proceeding, unless "such jurisdiction is otherwise vested in the 

State by existing Federal law. To ensure the well-being of the child, State officials should continue 

to work on the case until the State court officially dismisses the case from State jurisdiction. 

 

Contacting Tribal Court prior to determining whether dismissal is necessary 

 

In determining whether dismissal is necessary, the State Court may need to contact the Tribal 

Court and/or Tribal child-welfare agency to: 

- Confirm the child's status as a ward of that court; and 

- Determine whether jurisdiction over child-custody proceedings for that Tribe is 

otherwise vested in the State by existing Federal law. 

 

Coordination of Dismissal and Transfer  

 

State and Tribal Courts and State and Tribal child-welfare agencies are encouraged to work 

cooperatively to ensure that dismissal and transfer of information proceeds expeditiously and 

that the welfare of the Indian child is protected. The rule requires the State Court to transmit all 

information in its possession regarding the Indian child-custody proceeding to the Tribal Court. 

 

 

Active Efforts and Documentation 
 

25 CFR §23.120 How does the State court ensure that active efforts have been made?                                

(a) Prior to ordering an involuntary foster-care placement or termination of parental rights, the court 

must conclude that active efforts have been made to prevent the breakup of the Indian family and that 

those efforts have been unsuccessful.                                                                                                       

(b) Active efforts must be documented in detail in the record.       

 

 Guidelines: 

The active-efforts requirement is a key protection provided by ICWA, and it is important that 

compliance with the requirement is documented in the court record. The rule therefore requires the 

court to document active efforts in detail in the record. State agencies also need to help ensure 

that there is sufficient documentation available for the court to use in reaching its conclusions 

regarding the provision of active efforts. Although the court itself determines 

what level of documentation it will require, the Department recommends that the State agency include 

the following in its documentation of active efforts, among any other relevant information: 

• The issues the family is facing that the State agency is targeting with the active efforts (these 

should be the same issues that are threatening the breakup of the Indian family or preventing 

reunification); 

• A list of active efforts the State agency determines would best address the issues and the 

reasoning for choosing those specific active efforts; (See Active Efforts Handout) 
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• Dates, persons contacted, and other details evidencing how the State agency provided active 

efforts; 

• Results of the active efforts provided and, where the results were less than satisfactory, whether 

the State agency adjusted the active efforts to better address the issues. (See attached sample of 

recording Active Efforts in a Disposition Court Report) 

 

While ICWA does not establish a standard of evidence for review of whether active efforts have 

been provided, the Department favorably views cases that apply the same standard of proof for 

the underlying action to the question of whether active efforts were provided (i.e., clear and 

convincing evidence for foster care placement and beyond a reasonable doubt for TPR). 

 

Guidelines: 

Applying for Tribal membership. There is no requirement to conduct Active Efforts to apply for 

Tribal citizenship for the child. In any particular case, however, it may be appropriate to assist 

the child or parents in obtaining Tribal citizenship for the child, as this may make more services 

and programs available to the child. It may be appropriate, for example, to assist in obtaining 

Tribal citizenship where it is apparent that the child or its biological parent would become 

enrolled in the Tribe during the course of the proceedings, thereby aiding in ICWA's efficient 

administration. 

 

 

California ICWA -  Who May Serve as a Qualified Expert Witness  

 

WIC § 224.6. Testimony of qualified expert witnesses; qualifications; participation at 

hearings; written reports and recommendations 

(a) When testimony of a “qualified expert witness” is required in an Indian child custody 

proceeding, a “qualified expert witness” may include, but is not limited to, a social 

worker, sociologist, physician, psychologist, traditional tribal therapist and healer, tribal 

spiritual leader, tribal historian, or tribal elder, provided the individual is not an employee 

of the person or agency recommending foster care placement or termination of parental 

rights.  

(b) In considering whether to involuntarily place an Indian child in foster care or to 

terminate the parental rights of the parent of an Indian child, the court shall: 

(1) Require that a qualified expert witness testify regarding whether continued custody of 

the child by the parent or Indian custodian is likely to result in serious emotional or 

physical damage to the child.  

(2) Consider evidence concerning the prevailing social and cultural standards of the 

Indian child's tribe, including that tribe's family organization and child-rearing practices. 

(c) Persons with the following characteristics are most likely to meet the requirements for a 

qualified expert witness for purposes of Indian child custody proceedings: 

(1) A member of the Indian child's tribe who is recognized by the tribal community as 

knowledgeable in tribal customs as they pertain to family organization and childrearing 

practices. 

(2) Any expert witness having substantial experience in the delivery of child and family 

services to Indians, and extensive knowledge of prevailing social and cultural standards 

and childrearing practices within the Indian child's Tribe. 
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(3) A professional person having substantial education and experience in the area of his 

or her specialty. 

(d) The court or any party may request the assistance of the Indian child's Tribe or 

Bureau of Indian Affairs agency serving the Indian child's tribe in locating persons 

qualified to serve as expert witnesses. 

(e) The court may accept a Declaration or affidavit from a qualified expert witness in lieu 

of testimony only if the parties have so stipulated in writing and the court is satisfied the 

stipulation is made knowingly, intelligently, and voluntarily. 

 

Federal ICWA – Who May Serve as a Qualified Expert Witness 

 

25 CFR §23.122 (a)  A qualified expert witness must be qualified to testify regarding whether the 

child's continued custody by the parent or Indian custodian is likely to result in serious emotional or 

physical damage to the child and should be qualified to testify as to the prevailing social and cultural 

standards of the Indian child's Tribe. A person may be designated by the Indian child's Tribe as being 

qualified to testify to the prevailing social and cultural standards of the Indian child's Tribe.          

                                     

(b) The court or any party may request the assistance of the Indian child's Tribe or the BIA office 

serving the Indian child's Tribe in locating persons qualified to serve as expert witnesses.                    

(c) The social worker regularly assigned to the Indian child may not serve as a qualified expert witness 

in child-custody proceedings concerning the child. 

 

Qualified expert witnesses must have particular expertise. The rule requires that the qualified expert 

witness must be qualified to testify regarding whether the continued custody of the child by the parent 

or Indian custodian is likely to result in serious emotional or physical damage to the child. This 

requirement flows from the language of the statute requiring a determination, supported by evidence, 

including testimony of qualified expert witnesses. 

Citizen of Tribe. There is no requirement that the qualified expert witness be a citizen of the child's 

Tribe. The witness should be able to demonstrate knowledge of the prevailing social and cultural 

standards of the Indian child's Tribe or be designated by a Tribe as having such knowledge. In some 

instances, it may be appropriate to accept an expert with knowledge of the customs and standards of 

closely related Tribes. Parties may also contact the BIA for assistance. 

 

Number of expert witnesses. ICWA and the rule do not limit the number of expert witnesses that may 

testify. The court may accept expert testimony from any number of witnesses, including from multiple 

qualified expert witnesses. 

 

Familiarity with the child. It is also recommended that the qualified expert witness be someone 

familiar with that particular child. If the expert makes contact with the parents, observes interactions 

between the parent(s) and child, and meets with extended family members in the child's life, the expert 

will be able to provide a more complete picture to the court.  

 

 

California ICWA – Standards of Evidence 

 

WIC § 361.7. Termination of parental rights or involuntary placement of a child with 
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Indian ancestry; standards of evidence 

(a) Notwithstanding Section 361.5, a party seeking an involuntary foster care placement 

of, or termination of parental rights over, an Indian child shall provide evidence to the 

court that active efforts have been made to provide remedial services and rehabilitative 

programs designed to prevent the breakup of the Indian family and that these efforts 

have proved unsuccessful. 

(b) What constitutes active efforts shall be assessed on a case-by-case basis. The active 

efforts shall be made in a manner that takes into account the prevailing social and 

cultural values, conditions, and way of life of the Indian child's tribe. Active efforts shall 

utilize the available resources of the Indian child's extended family, tribe, tribal and other 

Indian social service agencies, and individual Indian caregiver service providers. 

(c) No foster care placement or guardianship may be ordered in the proceeding in the 

absence of a determination, supported by clear and convincing evidence, including 

testimony of a qualified expert witness, as defined in Section 224.6, that the continued 

custody of the child by the parent or Indian custodian is likely to result in serious 

emotional or physical damage to the child. 

WIC § 366.26. Hearings terminating parental rights or establishing guardianship of 

children adjudged dependent children of court 

(vi) The child is an Indian child and there is a compelling reason for determining that 

termination of parental rights would not be in the best interest of the child, including, but 

not limited to: 

(I) Termination of parental rights would substantially interfere with the child's connection 

to his or her tribal community or the child's tribal membership rights. 

(II) The child's tribe has identified guardianship, long-term foster care with a fit and 

willing relative, tribal customary adoption, or another planned permanent living 

arrangement for the child. 

(III) The child is a nonminor dependent, and the nonminor and the nonminor’s tribe have identified 

tribal customary adoption for the nonminor. 

(C) For purposes of subparagraph (B), in the case of tribal customary adoptions, Section 366.24 shall 

apply. 

(D) If the court finds that termination of parental rights would be detrimental to the child pursuant to 

clause (i), (ii), (iii), (iv), (v), or (vi), it shall state its reasons in writing or on the record. 

(B) In the case of an Indian child: 

(I) At the hearing terminating parental rights, the court has found that active efforts were not made as 

required in Section 361.7. 

(ii) The court does not make a determination at the hearing terminating parental rights, supported by 

evidence beyond a reasonable doubt, including testimony of one or more “qualified expert witnesses” 

as defined in Section 224.6, that the continued custody of the child by the parent is likely to result in 

serious emotional or physical damage to the child. 

Federal ICWA – Standards of Evidence 

25 CFR §23.121 Applicable standards of evidence

(a) The court must not order a foster-care placement of an Indian child unless clear and convincing 

evidence is presented, including the testimony of one or more qualified expert witnesses, 
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demonstrating that the child's continued custody by the child's parent or Indian custodian is likely to 

result in serious emotional or physical damage to the child.     

(b) The court must not order a termination of parental rights for an Indian child unless evidence 

beyond a reasonable doubt is presented, including the testimony of one or more qualified expert 

witnesses, demonstrating that the child's continued custody by the child's parent or Indian custodian is 

likely to result in serious emotional or physical damage to the child.     

Causal Relationship (New)

(c) For a foster-care placement or termination of parental rights, the evidence must show a causal 

relationship between the particular conditions in the home and the likelihood that continued 

custody of the child will result in serious emotional or physical damage to the particular child 

who is the subject of the child-custody proceeding.

(d) Without a causal relationship identified in paragraph (c) of this section, evidence that shows 

only the existence of community or family poverty, isolation, single   parenthood, custodian age, 

crowded or inadequate housing, substance abuse, or nonconforming social behavior does not by 

itself constitute clear and convincing evidence or evidence beyond a reasonable doubt that 

continued custody is likely to result in serious emotional or physical damage to the child.     

AB 3176 - Excerpt

SEC. 25. 

Section 352 of the Welfare and Institutions Code is amended to read: 

(a) (1) Upon request of counsel for the parent, guardian, minor, or petitioner, the court may continue 

any hearing under this chapter beyond the time limit within which the hearing is otherwise required to 

be held, provided that a continuance shall not be granted that is contrary to the interest of the minor. In 

considering the minor’s interests, the court shall give substantial weight to a minor’s need for prompt 

resolution of his or her custody status, the need to provide children with stable environments, and the 

damage to a minor of prolonged temporary placements. 

(2) Continuances shall be granted only upon a showing of good cause and only for that period of time 

shown to be necessary by the evidence presented at the hearing on the motion for the continuance. 

Neither a stipulation between counsel nor the convenience of the parties is in and of itself a good cause. 

Further, neither a pending criminal prosecution nor family law matter shall be considered in and of 

itself as good cause. Whenever any continuance is granted, the facts proven which require the 

continuance shall be entered upon the minutes of the court. 

(3) In order to obtain a motion for a continuance of the hearing, written notice shall be filed at least two 

court days prior to the date set for hearing, together with affidavits or declarations detailing specific 

facts showing that a continuance is necessary, unless the court for good cause entertains an oral motion 

for continuance. 

(b) Notwithstanding any other law, if a minor has been removed from the parents’ or guardians’ 

custody, a continuance shall not be granted that would result in the dispositional hearing, held pursuant 

to Section 361, being completed longer than 60 days, or 30 days in the case of an Indian child, after 

the hearing at which the minor was ordered removed or detained, unless the court finds that 

there are exceptional circumstances requiring a continuance. If the court knows or has reason to 

know that the child is an Indian child, the absence of the opinion of a qualified expert witness shall 

not, in and of itself, support a finding that exceptional circumstances exist. The facts supporting a 

continuance shall be entered upon the minutes of the court. The court shall not grant continuances that 

would cause the hearing pursuant to Section 361 to be completed more than six months after the 

hearing pursuant to Section 319. 

51



ICWA 8 

Placement Preferences 

25 CFR § 23.132  Determination of  "good cause" to depart from the placement 

preferences made: 

(a) If any party asserts that good cause not to follow the placement preferences exists, 

the reasons for that belief or assertion must be stated orally on the record or provided 

in writing to the parties to the child-custody proceeding and the Court. 

(b) The party seeking departure from the placement preferences should bear the 

burden of proving by clear and convincing evidence that there is "good cause" to 

depart from the placement preferences. 

(c) A Court's determination of good cause to depart from the placement preferences 

must be made on the record or in writing and should be based on one or more of the 

following considerations: 

(1) The request of one or both of the Indian child's parents, if they attest that 

they have reviewed the placement options, if any, that comply with the order 

of preference; 

(2) The request of the child, if the child is of sufficient age and capacity to 

understand the decision that is being made; 

(3)The presence of a sibling attachment that can be maintained only through a 

particular placement; 

(4)The extraordinary physical, mental, or emotional needs of the Indian child, 

such as specialized treatment services that may be unavailable in the 

community where families who meet the placement preferences live; 

(5) The unavailability of a suitable placement after a determination by the Court that a diligent 

search was conducted to find suitable placements meeting the preference criteria, but none has 

been located. 

(d) A placement may not depart from the preferences based on the socioeconomic 

status of any placement relative to another placement. 

(e) A placement may not depart from the preferences based solely on ordinary 

bonding or attachment that flowed from time spent in a non-preferred placement that 

was made in violation of ICWA. 

Guidelines 

A determination that good cause exists to deviate from the placement preferences must be made 

on the record by the Court. It is recommended that the Court state the reasons for finding good 

cause and incorporate agency documentation (required by § 23.141) of its search for placement 

preferences and other information regarding the child's needs and available placements. 

Guidelines 

Ordinary bonding with a non-preferred placement that flowed from time spent in a non-preferred 

placement that was made in violation of ICWA. If a child has been placed in a non-preferred 

placement in violation of ICWA and the rule, the Court should not base a good-cause 

determination solely on the fact that the child has bonded with that placement. 

A placement is "made in violation of ICWA" if the placement was based on a failure to comply 
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with specific statutory or regulatory mandates. The determination of whether there was a 

violation of ICWA will be fact-specific and tied to the requirements of the statute and this rule. 

For example, failure to provide the required notice to the Indian child's Tribe for a year, despite 

the Tribe having been identified earlier in the proceeding, would be a violation of ICWA. By 

comparison, placing a child in a non-preferred placement would not be a violation of ICWA if the 

State agency and Court followed the statute and applicable rules in making the placement, 

including by properly determining that there was "good cause" to deviate from the placement 

preferences. 
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Sample of Recording Active Efforts in a Disposition Court Report 

A social worker added the following to her Disposition Report and names were removed for 

training purposes and to not breach confidentiality. Although this example of documentation is a 

great start, it is recommended to add more detailed information such as, the names of persons 

contacted, name of specific service, class, program etc., and other details such as active efforts to 

assist the parent to make an appointment, detailing how this completed (i.e for or with a parent), 

with time and date of appointment. 

ACTIVE EFFORTS 

1. Referrals to Native American specific services to mother.

a) On February 15, 2017, the undersigned provided a list of Native American specific referrals to

Mother; she refused to sign the document stating that she received the referrals.

2. Referrals to general services to mother.

a) On February 15, 2017, the undersigned provided a list of general non-culturally specific

referrals to the mother; she signed a document stating she had received these referrals.

3. Referrals to Native American specific services to father,

a) On February 21, 2017, the undersigned mailed the father a letter through certified and regular

mail to the address provided by him that included referrals to Native American specific

services.

4. Referrals to Native American specific services to foster mother for child.

a) On February 16, 2017, the undersigned emailed the foster mother referrals to Native American

specific services for the minor.

5. Referrals to Native American community events to mother.

a) On February 16, 2017, the undersigned mailed to the mother, through certified and regular mail,

information on two upcoming Native American Community events in the area.

6. Referrals to Native American community events to father.

a) On February 16, 2017, the undersigned mailed to the father, through certified and regular mail,

information on two upcoming Native American community events in the area.

7. Referrals to Native American community events to foster mother for child.

a) On February 16, 2017, the undersigned emailed the foster mother information on two upcoming

Native American community events in the area for the minor's involvement.

8. Attempts to schedule appointments for services for mother.

a) On February 15, 2017 the undersigned requested that the mother sign Release of Information

documents to allow the undersigned to contact services on behalf of the mother to assist the

mother in scheduling appointments. She refused to sign such documents; she only agreed to

sign a Release of Information for the undersigned to communicate with her parenting education

instructor.

b) On March 16, 2017, the undersigned contacted Tribal TANF to attempt to determine what

services could be available for mother. Staff at the agency informed the undersigned that mother

would not be eligible for services as she does not have the child in her care.

c) On March 16, 2017, the undersigned contacted The Native American Health Center in City, CA

to attempt to determine what services could be available for mother. The undersigned is

awaiting a return call. The undersigned provided this information to mother through certified

and regular mail on March 16, 2017.
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9. Referrals to Public Health Nurse for child.

a) On March 16, 2017, the undersigned submitted a referral to a Public Health Nurse to assist

foster mother and minor in scheduling an appointment for minor to be assessed for physical and

occupational therapy.

10. Referral for mental health assessment for child.

a) On January 30, 2017, the undersigned submitted a mental health assessment referral for minor.

Minor received a mental health assessment on March 7, 2017.

11. Referral for speech assessment for child.

a) On March 10, 2017, the undersigned contacted the School District near foster

mother's home and requested that minor receive an assessment for speech therapy.

12. Child and Family Team (CFT) meeting for family.

a) As of March 17, 2017, a CFT meeting is scheduled for the family on March 21, 2017 to address

minor's needs and case plan.

b) As of March 17, 2017, a CFT meeting is scheduled for the family on March 24, 2017 to address

Mother and Father's needs and case plan.

13. Invitation to the Tribe to participate in the CFT meeting.

a) On March 17, 2017, the undersigned contacted the Tribe and left a voice mail with two separate

staff inviting the tribe to participate in the CFT meetings scheduled for March 21, 2017 and

March 24, 2017.

13. Absent parent search for father. (Due Diligence)

a) On March 17, 2017, the undersigned submitted a referral for an absent parent search for father,

due to his lack of communication with the Bureau and the Bureau's inability to make contact

with father despite numerous attempts since February 10, 2017.

15. General consultation with the Tribe.

a) On February 6, 2017, the undersigned received a phone call from the Tribe stating that the

minor is a member of their Tribe and that they are in support of placement with MGM, should

she clear the home assessment process.

b) The undersigned received a letter from the Tribe on February 8, 2017 stating that minor is

considered an Indian Child and that the Tribe will not be intervening in the case.

c) On February 13, 2017, the undersigned contacted the Tribe to determine father's tribal

enrollment number.

d) On February 14, 2017, the undersigned mailed a certified letter to the Tribe noticing them of the

Disposition Hearing scheduled for February 27, 2017. The undersigned received back the green

card verifying receipt.

e) On February 17, 2017, the undersigned mailed a second certified letter to the Tribe noticing

them that the Disposition Hearing had been rescheduled to March 28, 2017. The undersigned

received back the green card verifying receipt.

f) On February 22, 2017, the undersigned emailed Ms. J at the tribe that an ICWA placement had

been found in Silver County, CA and requesting the tribe's approval for the placement change.

The undersigned did not receive a response. The undersigned was informed on February 23,

2017 that the placement was no longer available.

g) On March 16, 2017, the Bureau mailed the ICWA 030 packet to the Tribe noticing of pending

dependency proceedings.

h) On March 16, 2017, the undersigned sent a letter to Ms. Tribe requesting that she contact the

undersigned regarding case planning and placement.

i) On March 17, 2017, the undersigned left a voice mail for Tribe informing her of the CFT on

March 21, 2017 at 9:00am.
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j) On March 17, 2017, the undersigned left a voice mail for Tribe requesting a call back to discuss

placement, case planning, and an invitation to participate in the CFT meetings on March 21,

2017 and March 24, 2017.

16. Consultation with the tribe, regarding case planning

a) On March 16, 2017, the undersigned sent a letter to Tribe requesting that she contact the

undersigned regarding case planning and placement.

17. Notice to other Tribes through which the child may qualify be a member of pending

dependency proceedings. 

a) On March 16, 2017, the Bureau mailed, through certified mail, the ICWA 030 packet along with

the Juvenile Dependency Petition (JV-110), Parental Notification of Indian Status (ICWA 020),

Findings and Orders After Detention Hearing (JV-4 10), Letter of Membership of minor from

Tribe, and a copy of the child's tribal membership card to the following entities:

i. BIA Pacific Region

ii. Secretary of the Interior

iii. Eastern Band of Cherokee Indians

iv. Cherokee Nation (of Oklahoma)

v. United Keetoowah Band of Cherokee Indians in Oklahoma

vi. Bad River Band of Lake Superior Chippewa

vii. Leech Lake Band of Ojibwe

viii. Mule Lacs Band of Ojibwe 

ix. St. Croix Chippewa Indians of Wisconsin

x. Muscogee (Creek) Nation

19. Face-to-face contact with mother

a) Dates and where; what was discussed or arranged?

20. Face-to-face contact with father

a) Dates and where; what was discussed or arranged?

21. Face-to-face contact with minor in placement

a) Dates and where; what was discussed or arranged?

22. Arranged and Supervised Visitations with mother

a) Dates

23. Arranged Visitations with father

a) Dates
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ICWA Review Checklist 

Required documents to review and info within the document(s): 

___ Petition w/ ICWA 010(A) form 

___ ICWA 010 (A) completely filled out 

___ Detention Report 

___ Jurisdiction/Disposition Report (some counties have 2 separate reports) 

___ Notice to Tribe, Dept. of Interior and BIA   

___ Tribe identified 

___ Documentation of ICWA 030 – date mailed/date return receipt received 

___ First contact with Tribe – Name Of Tribal Representative 

___ Stated “ICWA Does/Does Not Apply” 

___ Tribe does/does not Intervene 

___ Child(ren) are/are not eligible for membership 

___ Documentation of Active Efforts  

___ Preventative Services - Efforts made to prevent the breakup of an Indian 

 family prior to removal 

___ Visitation - 1st and subsequent visits, dates missed 

___ Drug Test – results, dates missed  

___ Parent Presumed/Alleged (usually father) – was Presumed parent 

 offered services (why/why not) 

___ Recommendation to “By Pass” either Parent (reason for such recommendation) 

___ Legal :  All Court Findings and Orders/Minute Orders 

___ Case Plan 

___ Cultural Services, if any, are identified (Native Agency and location) and 

     service for parent(s) and child(ren)  

___ Letter(s) of Tribal eligibility/non-eligible from Tribe(s) 

___ Any Addendum Report/Memorandum 

___ Delivery of Service Log (DSL) aka Contact Notes 

___ Active efforts (phone calls, consultation w/ Tribe, efforts to engage 

 parent(s) in services 

___ Visitation - 1st and subsequent visits, dates missed 

___ Drug Test – results, dates missed 

___ Referrals to services/Process to engage parents in services/Assessments by 

     professionals with outcomes 

___ TDM/CFT Notes 

___ Date held, who attended (Tribe present in person/by phone), 

 recommendation of services 

___ Placement – recommendation of type of placement & w/ whom (Is placement in 

     accordance with Placement Preferences;Tribally Approved Home/foster care?) 

Termination of Parental Rights (366.26 Hearing) 

All of the above Plus: 

___ Six/Twelve/Eighteen/Twenty-Four Month Review Report 

___ Active Efforts/efforts to engage 
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ICWA Vignette – Interview to Gather Information to Write a Declaration 

Group process 

a-1 On August 03, 2017, the child was born early at thirty six weeks gestation at the hospital and that 

the child's Cord Stat tested positive for marijuana (THC). The prenatal drug exposure to the child and 

his inability to eat at 50% of a normal infant's diet caused the child to be admitted to the Neonatal 

Intensive Care Unit (NICU) and placed on an NG feeding tube. The child has suffered or there is 

substantial risk that the child will suffer, serious physical harm inflicted non accidentally upon the child 

by the mother. 

b-1 On August 3, 2017 the child was born premature at thirty-six weeks gestation at the hospital. The 

child's Cord Stat tested positive for THC. The child presented with difficulty feeding and required a 

nasogastric feeding tube in order to obtain sufficient nutrition. The mother self-admitted to having used 

marijuana and methamphetamine in her second trimester. The child has suffered or there is a 

substantial risk that the child will suffer serious physical harm or illness, as a result of the mother's 

substance abuse and her inability to protect the child adequately. 

b-2 The father failed to protect the child from serious harm by the mother who had known use of 

illegal substances. On August 5, 2017 the father admitted that he knew the mother had used 

methamphetamine and marijuana in her second trimester. The father had knowledge that the mother 

had been using marijuana during her pregnancy and excused the mother's behavior, blaming her use on 

her rheumatoid arthritis. The child has suffered, or there is a substantial risk that the child will suffer, 

serious physical harm or illness, as a result of the failure or inability of the father to supervise or 

protect the child adequately. 

b-3 The father has a criminal history which includes but is not limited to: drivers license suspension for 

drunk driving or drugs, HS-Under the Influence, HS-possession controlled substance, burglary, and 

inflicting corporal injuries on spouse/cohabitant. The father's most recent criminal activity took place in 

October of 2012 for possession/sell of a switch blade knife. The father's substance abuse and 

engagement in criminal activity demonstrates a pattern of dangerous behavior that places the child at 

substantial risk of abuse  and neglect. 

b-4 The father failed to drug test on August 5, 2017. The father failed to reschedule a drug test after he 

did not show up. The father's untreated substance abuse places the child at substantial risk of serious 

physical harm or illness. 

b-5 The mother failed to drug test on August 5, 2017. The mother failed to reschedule a drug test after 

she did not show up. The mother's untreated substance abuse places the child, at substantial risk of 

serious physical harm or illness. 

b-6 The mother has a Child Welfare history that includes allegations of general neglect against the 

child's half sibling for leaving her three year old child unattended in a motel with known drug abusers 

and sex offenders. The mother failed to comply with court ordered Family Reunification services and 

the concerns were not alleviated. The mother's parental rights over the child's half sibling were 

subsequently terminated on March 30, 2012. The mother's Child Welfare history places the child at 

further risk of abuse and neglect 

j-1 The half sibling has been abused and neglected as defined in subdivision (b) and (g) and there is 

substantial risk that the second child will be abused or neglected as defined in those subdivisions. The 

half-sibling was taken into protective custody by Child Welfare Services on April 25, 2012, due to the 

mother's failure to protect the child and provide the child with adequate supervision. On December 1, 

2012 the mother failed her court ordered Family Reunification case plan with the half sibling. The 

mother's parental rights, for the half-sibling,were terminated on March 30, 2012 and the child was 

provided permanency through adoption.  
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More Information: 

1. The father is an enrolled member of Tribe A 

2. The mother is not Native and has no ancestry 

3. The parents are not married and they have been living together for 3 years. 

3. The mother has been trying to get into residential drug treatment, but cannot reach counselor by 

phone and no one has called her back. The mother is going by a list of services the social worker gave 

to her. 

4. The father has a work schedule that interferes with his schedule for 3 of his services, counseling, 

parenting and drug-testing and he has transportation issues. 

5. The child is in a placement approved by the Tribe. 

6. The Tribe reported to the QEW they had not received all the court documents, there has been no 

consultation with the Tribe by either County Counsel or the Social Worker. 

7. A CFT meeting has not been scheduled within 30 days to develop a case plan in collaboration with 

the family and the Tribe, since the Detention Hearing and the Disposition Hearing is in 2 weeks. 

8. The Agency has considered to recommend Bypass for the mother. 

9. The parents are willing to participate and complete reunification services. 

 

Directions:  The Disposition Hearing is scheduled in 4 weeks and you were assigned as the QEW to 

present a Declaration to the Court. 

 

All Break Out rooms: Assign someone in your group to be the scribe and to report out to the 

large group  

 

Break Out - Everyone 

− 1. Read the allegations 

Break Out – Room 1 

− 2. Determine if the mother's child welfare history for the half-sibling deems Bypass for the 

mother for the present child in question, explain why or why not. 

− 3. Determine if the father's criminal history can be used to justify his child to be detained; why 

or why not. 

Break Out – Room 2 

− 4. Find 2 pertinent interviewing questions for each the social worker, parent(s) and possibly 

County Counsel that will provide you the information you need to:  

− 5. Develop a sample draft of how you would report in a Declaration your interview question, 

the date you asked, to whom and what they stated/reported 

Break Out – Room 3 

− 6. Find 2 pertinent interviewing questions to each the caregiver, Tribe and possibly County 

Counsel that will provide you the information you need to:  

− 7. Develop a sample draft, in complete sentences, of how you would report in a Declaration 

your interview question, the date you asked, to whom and what they stated/reported 

Break Out – Room 4 

− 8. Develop a rough draft (short paragraph), in complete sentences, of how you would report 

Active Efforts or lack of Active Efforts in your Declaration 

 

Large Group Discussion 
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Break Out – Rooms 1 & 2 

− 9. Based on what you now know regarding this case, develop of rough draft (short paragraph), 

in complete sentences, of how you would present your testimony in a Declaration that shows 

evidence/lack of evidence of a Causal relationship between the particular conditions in the 

home and the likelihood that continued custody of the child would result in serious emotional or 

physical damage.  

Break Out – Room 3 & 4 

− 10. Based on what you now know regarding this case, develop a rough draft, in complete 

sentences, of your final opinion of clear and convincing evidence, that you would write in your 

Declaration. 
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YOUR NAME 

Street Address 

City, State, Zip 

Phone Number (with area code) 
Fax Number:  if available 
Email:  if available 
 

 

 

 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF (NAME COUNTY) 

 

IN THE MATTER OF 

 

       [insert NAME OF CHILD(ren) ] 

 

                           Minor(s) 

 

) 

Case No.:  
 
 

            JC33-5066(example) 
       Case number for each child 

 
 

DECLARATION OF [WITNESS NAME], 
QUALIFIED EXPERT WITNES 

 

I, [NAME], am over the age of 18 and know the following facts of my own true knowledge 

except for those facts based on information and belief, and if called upon to do so, could and 

would competently testify thereto under penalty of perjury, as follows:  

[PART I. QUALIFICATIONS OF THE WITNESS] 

[Education or Training] 

1. I graduated with a degree in … in [year]. 

2. I completed the following training programs… 

[Practical Experience Relating to the Case] 

3. I am familiar with the child’s tribal community because I  

a. Have lived in the community since [date]. 

b. Am a member of the Child’s tribe. 

c. Am considered an expert in the child rearing practices of the child’s tribe by the 

child’s tribal community. 

d. Am a professional and an expert in the field of child development. 
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[PART II. RESEARCH DONE BY THE WITNESS TO PREPARE THEIR TESTIMONY] 

[List and Describe the Documents Reviewed] 

4. I have thoroughly reviewed the following documents: 

a. Service log for this case dated: [include dates, beginning and ending] 

b. All the reports filed by the [COUNTY] in this case. [best to list each one, Petition, 

Jurisdiction, Disposition etc.] 

c. All the reports filed by the [TRIBE] in this case. [best to list each one] 

d. Add here the allegations verbatim, from the Petition (a,b,c ect.)  

       5. Summarize of the name of the Tribe, identify social and cultural standards and child-

 rearing practices, traditions 

 [List and Describe the Parties Interviewed]                                                                                                     

       6.  I have interviewed the following people in person or by telephone: 

Include the name of the person interviewed, their title/relationship to the case; the date the 

interview took place and the location of the interview. Quote what each person reported 

during the interview ( e.i When asked …. the (caregiver, mother, father, SW, etc.) (stated, 

reported, explained, etc. …..)                             

[LIST AND DESCRIBE THE EVIDENCE YOU LEARNED FROM YOUR RESEARCH 

& INTERVIEWS] Examples to include: 

On [DATE] the social worker reported the minor was admitted to the hospital with 

injuries as follows… 

On [DATE] the Mother reported that she and father did not live together in the home. 

She also added that she was a tribal member. Also, the Mother explained that she had 

physical custody of her child on the date the minor was injured and provided the  

following explanation of minor’s injuries. 

 7. TPR recommendation only; .26 Hearings add the following to the Declaration: 

 Legal History                                                                                                                                        

 -List all Court dates, type of Hearings and summarize what occurred at Court 

  (This info is usually found in the Court Reports, under Legal History or review the Court 

 Findings and Orders) 

 

 Services Referred or Provided by the Agency (Include all services from the beginning 

 of the case) 

 - As to the mother 

 - As to the Father 

- As to the child(ren) 
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 8. Active Efforts  

According to the provisions of ICWA, 25 CFR Part §23.2 provides: 

Active efforts means affirmative, active, thorough, and timely efforts intended primarily to 

maintain or reunite an Indian child with his or her family. Where an agency is involved in the 

child-custody proceeding, active efforts must involve assisting the parent or parents or Indian 

custodian through the steps of a case plan and with accessing or developing the resources 

necessary to satisfy the case plan. To the maximum extent possible, active efforts should be 

provided in a manner consistent with the prevailing social and cultural conditions and way of 

life of the Indian child’s Tribe and should be conducted in partnership with the Indian child and 

the Indian child’s parents, extended family members, Indian custodians, and Tribe.  

9. Active Efforts to Prevent Removal               

Pursuant to the Indian Child Welfare Act, regarding the health and safety of, [name children in 

all caps], it was [not necessary/necessary] for emergency removal of the said minors from 

their parents', [name of each parent] care and custody, [list reason why/why not],  

 therefore, the Department was [able/unable] to provide remedial services and rehabilitative 

programs designed to prevent the breakup of  the Indian family in a manner consistent with the 

prevailing social and cultural conditions and way of life of the Indian child's Tribe. [list 

services provided if able to provide services and explain why] [ The point is to explain in 

detail what the Department/Agency did to prevent removal if there was no imminent risk 

present at the time of removal] 

10. ICWA Compliance 

ICWA compliance was evident when the Department engaged in Active Efforts [through/by] 

[Use the list of 5 federal minimum standards to be your guide of what you covered in 

detail; item by item, only if information was available to you during the time of your 

investigation] 
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 11. ICWA  Active Efforts Compliance  

Pursuant to the Indian Child Welfare Act, compliance with "active efforts" [WERE/WERE 

NOT] made to provide remedial services and rehabilitative programs designed to prevent the 

breakup of the Indian family in a manner consistent with the prevailing social and cultural 

conditions and way of life of the Indian child’s' Tribe and these services were 

[SUCCESSFUL/UNSUCCESSFUL-DESCRIBE WHY IN DETAIL]. ICWA compliance 

[WAS/WAS NOT] evident, [DESCRIBE WHY/WHY NOT IN DETAIL]  

12. ICWA Causal Relationship 

Report (evidence/lack of evidence) of a causal relationship between conditions in the home 

and the (likelihood/no likelihood) that continued custody of the child would result in 

serious physical or emotional damage. (Add if Mother/Father's explanation [WAS OR 

WAS NOT] consistent with the child rearing practices of the minor child’s Tribe) 

 [State your opinion of the proposed action; removal, foster care  placement,  termination 

 of parental rights]                                                                                                                                                        

 13. Therefore, based on review of the reports and contact with the above persons, as well 

 as my training and experience, as set forth above, and pursuant to the Indian Child 

 Welfare Act, it is my opinion, there is [clear and convincing evidence (use for foster care 

 placement)/ evidence beyond a reasonable doubt (use for termination of parental rights) 

 that the continued custody of the minor(name child), by the mother(name mother) and 

 the father, (name father), would (be/not be) detrimental and (is/is not) likely to result in 

 serious emotional or physical damage to the child.  

 [Make recommendation of action if your opinion is not in agreement with the 

 Department] 

 I, [STATE YOUR NAME], declare under penalty of perjury, under the laws of the State of  

 California,  that the foregoing is true and correct and that this Declaration was executed 

 on [DATE PROVIDING TO THE COUNTY COUNSEL] at [NAME CITY], California.                                             

 

        YOUR SIGNATURE Date________ 
       YOUR PRINTED NAME 
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ICWA Qualified Expert Witness Interview Question Guide   

 
Child Interview: Area of interview should be one on one and confidential without another adult 

present, unless the child asks to have someone else present (ages 7 and Up). Although face to face 

is not required per ICWA, best practice is to at least, make face to face contact with the minor 

child(ren) 

 
1. Age, date of birth, grade, name of school attending.  

2. What do you like best about school? 

3. Do you participate in activities or sports? If so, what are they? 

4. Do you have any friends? What kinds of activities do you like to do with your friends? 

5. Who do you live with in your home? (ask for names) 

6. How old were you when you started living with them? 

7. How do you get along with them? If there are problems ask the child to describe, if they are 

able to do so. Ask if (he, she, they) feel safe and if they say no, ask why? 

8. Do you sometimes get into trouble at home? If so, what happens to you whenever you get into 

trouble? 

9. Where do you sleep? Do you have your own bedroom or do you share a room with someone? If 

so, with whom? Do you have a place to put your clothes and toys? 

10.  What did you have for breakfast this morning? What did you have for lunch? What did you 

have for dinner (today, last night)? 

11.  What are your favorite foods? What kind of snacks do you like? How many times a day do you 

get snacks? 

12.  What time do you go to bed? What time do you get up?  

13.  Do you sleep through the night? Do you have any problems sleeping at night? If so, please 

describe. 

14.  So, I'd like to talk with you about your (parents, mom, dad). Do you have visits with (parents, 

mom, dad)? Do you know what days and times? Do you speak with (parents, mom, dad) on the 

telephone? On what days and times? 

15.  What do you and (parents,mom, dad) do on your visits? Do you enjoy your visits and phone 

calls with (parents,mom, dad)? What do you enjoy the most about them? 

16.  Do you go on outings with your (family, foster family, relatives)? Where do you go? 

17.  Can you remember when was the last time you have been to see a doctor? A dentist? Do you 

take any medicines everyday? If so, do you know why or what they are for? 

18.  Are you aware that you are Native American/Indian/part NA/Part Indian? Do you know the 

name of your Tribe? Do you know what that means? 

19.  Did your (mom, dad, relatives, etc.) ever teach you anything about your Tribe? Did you ever 

learn any crafts such as beading, weaving, etc.? Have you ever  had an interest to learn more 

about your Tribe? 

20.  What do you want to be when you grow up? 

21.  If you had three wishes, what would you wish for and why? 

22. What is Special about you? 
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Caregiver(s) Interview: Area of interview should be one on one and confidential without the 

child(ren) present.  

 

1. When did the child(ren) arrive to your home? 

2. Are you related to the child(ren)? If so, please explain how you are related? 

3. Are there other children in the home? If so, how do they get along? 

4. Please describe the positive qualities of the child(ren) you are caring for.  

5. Please describe any areas of concern, regarding child(ren). 

6. What school does the child(ren) attend? Grade? How is the child(ren) performing in school? 

7. Do any of your children have special needs? If so, what services are in place for them 

(IEP/tutoring/Indian Ed)? 

8. Are you able to access services to support any needs your child(ren), family might need? If so, 

what are your means to access support services? 

9. How does the child(ren) respond to your parenting style? 

10.  Does the child(ren) have any appetite issues; eat too much or too little? What do they eat for 

breakfast, lunch, dinner and snacks? 

11. Are you a working caregiver? If so, what are the arrangements for someone else to care for the 

child(ren)?  

12.  What activities do your participate in as a family? 

13.  Do you have health insurance for the child(ren)? What kind? Does the child(ren) have a 

primary care physician? A dentist?  

14.  When was the last time the child has seen a doctor? A dentist? Are the child(ren) 

immunizations current? Does the child(ren) have current medical issues? If so, what are they? 

How is the child(ren) being medically treated? 

15.  Regarding visitations; how are the visits with the (mother, father, parents) structured? Are they 

supervised or unsupervised? How often, what days and times of the week? Are the visits 

enjoyed by the child(ren)? Do you notice any outstanding behavioral issues once the child(ren) 

returns home from the visit? 

16.  Are there any phone call visits? If so, how often? 

17.  What hour is bedtime and wake up time? What are the sleeping arrangements?  

18.  Does the child(ren) have any sleep problems? Night terrors or nightmares? 

19.  Do you or your spouse/significant other have any Native American heritage? If so, from what 

Tribe? If so, do you practice any cultural/traditional activities, customs or beliefs? Please 

describe. 

20.  If not, are you willing to connect the child(ren) to the customs and traditions of their Tribe? If 

so, how would you access any tribal customs and tradition information?  

21.  If there is a baby: - Is baby thriving? What was the condition of the baby when first placed ? 

Presently? - What is his/her feeding schedule? What brand of formula? How many oz. and how 

often? - How many oz/lbs has baby gained/lost since placement? - Where does baby sleep? (ask 

to see baby's sleeping area) – Do you have all the necessary supplies to care for baby? - Make 

observations of the baby: clean clothes, responsive to voice, touch, cooing, smiles, colicky, 

quiet, eyes follow voice, grimacing - Does baby have any special needs? If so, explain  

22. If the Placement is an RFA home, has the caregiver(s) started the RFA process yet? 
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Social Worker Interview: Emergency Response and On-Going  and all social workers involved  

 Request following information be provided to the QEW:(Sometimes the County Counsel will 

ask a QEW to send them a list of of all the documents and information needed for their 

Declaration and forward it to the social worker) 

 - Names, phone numbers and address of each parent. 

 - Names, phone numbers and address of the caregiver(s) 

 - Names and ages of child(ren) 

 - Copy of Petition, Detention Report, Jurisdiction/Disposition Reports, Addendum Reports, 

 Case Plan, Notes from TDM/CFT meetings, Copy of Delivered Service Log (DSL- case notes), 

 from the date of the start of Investigation to present time and copy of Court Findings and  

 Orders, if a QEW is asked to testify for a .26 Hearing, request a copy of the ICWA 

 Declaration from the previous QEW 

 - Name and phone of the Tribal ICWA Representative 

 - Date of the next Court Hearing, at which time the Declaration will have been filed with the 

 Court and distributed to all the parties of the case, including the Tribe, for review (typically, the 

 Declaration is completed and sent to County Counsel 10 days before the Hearing)   

 ICWA Active Efforts 

 What is the date of first Inquiry of each parent/relative if anyone is a member of a Tribe or 

having Native ancestry and with which Tribe? 

 What is the date of first contact with the Tribe? Do they have their own ICWA Expert Witness 

 (If a Tribe has their own QEW, defer to County Counsel why they are seeking an 

 independent QEW -typically, as a matter of respect to Tribes, their own QEW should 

 suffice and there would be no need for an independent QEW)  

 What is the Tribe's preferred concurrent plan? (Tribal Customary Adoptions (TCA), 

Guardianship, Traditional Adoption, Tribal foster care) 

 What are the visitation Court orders? Are visits supervised? If so, supervised by the Department 

or by a relative caregiver? What was the date of the first visit? What is the visitation schedule? 

Do the parents have visits with the child(ren) together or separately? Dates of missed or 

canceled visits to date? (What were the reasons?) 

 What services have been arranged for the parents? What services were offered to prevent the 

break up of the family? (VFM/ Family Maintenance) Were services determined in collaboration 

with the Tribe? Was the Tribe invited to participate at the TDM or CFT meeting? If not, why? 

 What was the social worker's process in helping parents to engage in services? Which services 

are the parents presently engaged in? What days and times do the parents attend services? Who 

are the providers? Have the parents been offered cultural services? If so, with what agency and 

which services? If not, why? (Sometimes social workers are not aware of Native services 

offered in their community and QEW can provide the information as part of Advocacy) Are the 

parents in need of transportation assistance to get to and from their services? If so, what type of 

assistance are they being offered? 

 Are the parents responsible for providing their own services or is the Department authorizing 

and providing the services? Is the Tribe helping out with services? If so, which one(s)?  

 UA Testing: 

 - When started? How many times per week? What were results? How many negatives? (dates?) 

 How many positives? (dates?) If any positives, for what substances? 

 Has the Court made a Finding that ICWA does apply? Is the child(ren) enrolled with the Tribe? 

If not, are you or do you plan to assist the parent to enroll the child(ren)?                       
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Placement  

 Where is the child(ren) placed? (foster, care, relative, ICWA home) Date placed? Are there other 

considerations for placement? Is the home Tribally Approved and certified by Tribal Council? 

 

Interview with County Counsel: 

 

− Most of the time a County Counsel Deputy will make contact with a QEW to request for 

testimony services:                                                                                                                   

 

1. Has the Tribe had been contacted and if so, did the Tribe claim they had their own QEW? If so, as 

Tribes are able to assign their own QEW, why is County Counsel seeking an independent QEW? There 

could be several reasons why a County Counsel, will seek an independent QEW, so make note of the 

reasons why and get back with County Counsel, once the independent QEW has an opportunity to 

consult with the Tribe on the matter. Sometimes a Tribe will be in agreement with the County Counsel's 

request; sometimes the Tribe will defer to the independent QEW; bottom line is, every attempt is made 

by a QEW for consensus either way, between the Tribe and County Counsel. Some Tribes will report 

they have their own QEW, however, they might be overloaded with dependency cases from other states 

and will give their approval to go ahead and provide a Declaration for County Counsel. Sometimes 

Tribes will concur for use of both QEWs, the Tribe's and the independent QEW. All of these types of 

situations calls for utmost respect and professionalism. (As an independent QEW, if the Tribe reports 

they want to use their own QEW, I will respectfully, back away and communicate with Counsel 

Counsel of this decision) 

2. Has the Tribe been Notified (ICWA 030)? Is there more than one Tribe? If so, have they all been 

Notified? Have all responses from all Tribes been received? If not, who will follow up with any 

outstanding Notices? 

3. Has the Tribe requested to Transfer Jurisdiction? 

4.  Once contracting as the QEW, the County Counsel will ask a QEW to send them a list of of all the 

documents and information needed for their Declaration and forward it to the social worker. Tribes who 

use their own QEW can request for copies of the same documents requested by an independent QEW. 

5.  It is not unusual for a County Counsel to request a copy of an independent QEW's CV or Resume, 

along with their fees to provide a Declaration.  

6. How will the Tribe receive a copy of the ICWA Declaration; via County Counsel or via QEW? 

7. Clarify with County Counsel the stage of the case; Disposition or .26? If testimony is for a .26 

hearing, was there testimony from a QEW prior to Disposition or prior to termination of Reunification 

Services? Request for a copy of the Declaration. 

8. Clarify the date of the Hearing. Request the physical address of the County Counsel office to send 

the Declaration and a contact number if delivery is via FedEx or other method. If the Hearing is less 

than within 2 to 3 weeks, ask if it is possible to ask for a continuance, in order to give the QEW time to 

interview the parties, review all the documents, write the Declaration and send it 10 or 5 days prior to 

the Hearing to County Counsel.(NOTE: It is virtually impossible to provide a sound and professional 

written testimony overnight or within 4-5 days) 

9. What are the Departments recommendations? (Reunification Services etc.) Is “Bypass” being 

recommended for either parent? If so, based on what information? 

10. Tribal QEW can consult with County Counsel in a similar manner. 
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Interview with each Parent: (usually best individually, however, some parents will insist to 

interview together) – Most questions pertain to both Tribal & Independent QEWs 

 

1. Do you have any Native American ancestry or are you a member of the Tribe? If so, what Tribe 

are you affiliated with? Do you practice the traditions and customs of your Tribe? If so, 

describe. Have your child(ren) been taught your Tribes customs and traditions? 

2. Are you and the other parent married? If so, how long? If not how long have you been in 

relationship together? Are you still or do you plan to remain together, with respect to your 

family's present situation?  

3. What is your understanding of why your child(ren) were removed from the home?  

4. Are you in agreement with the allegations? If not explain. 

5. Have you ever been involved with CPS in the past? If so, how many times? Explain the 

circumstances. 

6. If you have other children, do you still have parental rights? 

7. Are you on probation or parole? 

8. (if substances are involved in the case) What is your substance of choice? When did you start? 

How often? What method? (smoke, intravenously, by ingestion) Are you drug testing? If so, 

how often? What have been your drug test results thus far? 

9. Have you ever been in substance abuse treatment in the past? If so, when, where, for how long? 

 What is your length of time in sobriety?  

10. Is there history of mental health within your maternal and/or paternal side of your family? If so, 

describe who. 

11. Is there history of substance abuse within your maternal and/or paternal side of your family? If 

so, describe who. 

12. In your youth, did ever witness domestic violence or have you ever been in a relationship that 

involved domestic violence? 

13. Have you ever been in foster care or a group home in your youth? If so, for how long? What 

was the end result? 

14. Have you ever experienced physical/sexual/emotional abuse in your youth? If so, did you ever 

receive services such as counseling or something else?  

15. Do you have any special needs? If so, are you receiving any benefits or services for your special 

needs? 

16. Are you employed? If so, what kind of work? How long employed? 

17. Do you have a residence? If not where do you stay? 

18. Are you having supervised or unsupervised visits with your child(ren)? When did you start 

visits? What is your visiting schedule? Are you having visits together with the other parent or 

separate? How are the visits going? 

19. Have you been to a TDM or CFT meeting to discuss and plan services. When? Who was 

present? 

20. What services are you presently engaged in? Who arranged your services? What days of the 

week and times do you attend your services? How is your social worker helping you with 

services? Were you offered cultural services? Are you attending any cultural services? If so, 

which ones? If not, why? 

21. Are you committed to completing your services? If not, why? Are you having any difficulties 

that prevent you from participating in services? If so explain. Have you discussed this with your 

social worker? If so, what is your social worker doing to help with your success with 
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reunification? 

22. What is your goal for the outcome, regarding your dependency case?  

23. What have you learned, thus far, from your services? 

 

Consult with ICWA Representative – For Independent/Tribal QEWs 

 

1. Are the child(ren) members of your or eligible for membership? If the child is not a member, 

who is assisting the parent to enroll the child(ren). 

2. If more than one Tribe is involved, have all Tribes consulted with one another to determine the 

case carrying Tribe? If so, which Tribe will be the primary? 

3. Was the Tribe properly Notified? 

4. Has the Tribe been contacted by the social worker? If so, by who and at what stage of the case? 

Has the Tribe consulted with County Counsel? 

5. Was the Tribe invited to attend (in person or by phone) to any TDM or CFT meeting? Did the 

Tribe have an opportunity to collaborate with the Department on the Case plan for services? Is 

the Tribe in agreement with the recommended service plan? 

6. What is the Tribes view, thus far, regarding Active Efforts? 

7. Were Active Efforts provided in a manner consistent with the prevailing cultural and social 

conditions and way of life of the Tribe? If not, explain. If unknown, is there an Elder or other 

member of your Tribe to consult with or who could provide testimony with this information?  

8. Is the Tribe in agreement with Placement? Does the Tribe have other recommendations for 

ICWA Placement? Has the Tribe had to present an Order of Resolution to the Dependency 

Court as to Placement? If so, what were the terms of the resolution? 

9. Has the Tribal Council certified a Tribally Approved Home for an ICWA placement? If so, when 

was this completed? Did the Tribe need to consider any exemptions for the proposed 

placement? If so, when was it completed? Is the ICWA placement family required to complete 

Resource Family Approval (RFA)?  

10. What is the Tribe's recommendation for a concurrent plan? Is the Tribe interested in TCA? Did 

the social worker explain the TCA process and how the tribe could receive assistance with the 

home study process from the State Dept.? 

11. Does the Tribe have a Tribal Court? Is the Tribe interested in transferring Jurisdiction? Does the 

Tribe have any exclusive Jurisdiction with any of the minors? If so, which child(ren)? 
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Reporting “Causal Relationship” in a Declaration 

 

Sample #1. 

ICWA - Causal Relationship – 1 minor – Jurisdiction/Disposition 

After reviewing the Department and Court documents, observing the minor and interviewing the 

caregiver and gathering additional information from the social worker, who responded to the scene on 

January 13, 2017, there were clear indications of possible child neglect, potentially due to the home 

environment but most important to that of the minors medical, physical and emotional development. 

Some of his behaviors such as shoveling and hoarding food could be indicative of deprivation or 

neglect, however, an assessment from a licensed behaviorist would be able to better assess the 

minor's behaviors. The minor has been diagnosed with Post Traumatic Stress Syndrome (PTSD) and 

based on the documentation this writer read and reviewed, there was lacking information that could 

explicitly identify and explain the source of such behaviors, such as direct observation and assessment 

and not merely through reporting or other indirect or outside resources.  As far as the minor's physical 

and medical issues and due to lack of historical information to clarify any perceptual or existing 

conditions, further investigation and review of documentation, once received, could provide certainty 

or not, of further Neglect issues. Also, as far as the mother's allegations of substance abuse, there was 

no evidence of present time substance abuse, since there was no evidence of any positive drug test 

results documented by the Police Department or by the Department and seemed to be subjective as 

only a possible observation. 

What was clear, was evidence showing that the mother had issues with  improper and inadequate 

supervision of her son, more than once, which placed him in harms way and which, according to the 

provisions of ICWA as of December 16, 2016, was evidence of a causal relationship between 

conditions in the home and the likelihood that continued custody of the child would result in serious 

physical or emotional damage. ICWA further includes that evidence that shows only the existence of 

community or family poverty, isolation, single parenthood, custodian age, crowed or in adequate 

housing, substance abuse or nonconforming social behavior, does not by itself constitute clear and 

convincing evidence that continued custody of the child would result in serious physical or emotional 

damage. 

Therefore, based on review of the reports and contact with the above persons, as well as my training 

and experience, as set forth above, and pursuant to the Indian Child Welfare Act, it is my opinion, there 

is clear and convincing evidence that the continued custody of the minor by the mother, would likely 

result in serious emotional or physical damage to the child. 

 

Sample #2 

ICWA - Causal Relationship – Two minors - Jurisdiction/Disposition 

As to CHILD A, there was extensive medical documentation that showed there was a positive urine 

test as well as a positive meconium for methamphetamine. This was the second child born pos tox, for 

substances. As a result, CHILD A  has suffered with respiratory problems, which presently 

continues to exist.  

Although the Department has recommended by pass of services for the mother, as to the case 

involving the minors, CHILD A and CHILD B, this writer recommends continued services for the 

mother and father based on the lack of active efforts to assist in engagement of cultural and other 

appropriate services. According to the mother, she requested Drug Court services but was denied 

these services. This writer made several attempts to contact all the social workers involved in the case 

to clarify as to why the mother was denied her request and to date, no one from the Department was 

able to provide reason for the denial of such service, nor was there any documentation of any reasons 
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for denial. 

Although the mother and father of CHILD B had a previous Family Maintenance case that was 

successfully completed, the father was a non-offending parent in this present case and has not been 

in relationship with the mother for a number of years. Additionally, proper due diligence was not 

conducted to locate the father in order to afford him the opportunity to seek custody of his 

daughter, if he so desired and able to do so. It is also important to note that, the same allegations from 

the previous Family Maintenance case were written into the present Petition for both the mother and 

father, even though the father was not involved in the present matter. 

Additionally, after reviewing all of the substantial evidence as to the Department's request for foster 

care placement of CHILD B, there lacks causal relationship between conditions in the home and the 

likelihood that continued custody of the minor would result in serious physical or emotional damage 

to CHILD B, who is a subject of this child-custody proceeding. This writer reviewed extensive 

documentation by several social workers and providers who had contact, simultaneously, with CHILD 

B and the mother and who documented no safety or other concerns of the mother's ability to 

appropriately care for CHILD B. 

 According to the provisions of ICWA as of December 16, 2016, evidence must show a causal 

relationship between conditions in the home and the likelihood that continued custody of the child 

would result in serious physical or emotional damage. ICWA further includes that evidence that shows 

only the existence of community or family poverty, isolation, single parenthood, custodian age, 

crowed or in adequate housing, substance abuse or nonconforming social behavior, does not by itself 

constitute clear and convincing evidence that continued custody of the child would result in serious 

physical or emotional damage. 

Therefore, based on review of the reports, and contact with the above persons, as well as 

  my training and experience, as set forth above, and pursuant to the Indian Child Welfare Act, it is my    

opinion, there is clear and convincing evidence that the continued custody of the minor, CHILD A, by 

the mother, would likely result in serious emotional or physical damage to the child. 

Also, it is my opinion, there lacks substantial clear and convincing evidence that the continued 

custody of the minor, CHILD B, by the mother and the father, would likely result in serious emotional 

or physical damage to the minor. 

 

Sample #3 

ICWA - Causal Relationship – 1 minor - Jurisdiction/Disposition 

 After reviewing all of the substantial evidence as to the Department's request for foster care placement 

of the child, evidence showed there was extensive substance abuse and domestic violence between the 

parents, in the presence of the minor, on more than one occasion. Documentation showed the mother 

and the father received severe injuries as a result of the domestic violence and drug test results showed 

both parents were under the influence of a controlled substance, at the time of the incident. 

Additionally, the parents had a previous Dependency case that involved an older sibling, for the same 

allegations of domestic violence and substance abuse, which caused that child  serious physical harm.    

Based on review of the Department and Court documents and interviews with family members and 

other witnesses, there is a causal relationship between conditions in the home and the likelihood that 

continued custody of the child would result in serious physical or emotional damage to the minor, who 

is the subject of this child-custody proceeding.                                                                                                                                                                                                                                                                                                          

Therefore, based on review of the reports and contact with the above mentioned persons, as well as 

my training and experience, as set forth above, and pursuant to the Indian  Child Welfare Act, it is my 

opinion that there is clear and convincing evidence, that the continued custody of  the minor, by the 

mother and the father, is detrimental and likely to result in serious emotional or physical damage to the 
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child.    

Sample #4 

ICWA - Causal Relationship – 1 minor – 366.26 Hearing 

After reviewing all of the substantial evidence as to the Agency's request for termination of parental 

rights, and based on the evidence previously mentioned that involved chronic substance abuse as to the 

mother and the father, there is a causal relationship between conditions in the home and the 

likelihood that continued custody of the child would result in serious physical or emotional damage to 

the child, who is the subject of this child-custody proceeding. According to documentation from the 

case notes, over the course of this case, both parents had been in and out of various substance abuse 

and mental health programs many times, which were either arranged by the Agency or by the Tribe 

and they did not show up, did not complete their programs or walked out of their programs and lost 

contact with the Agency or Tribe until they resurfaced again, requesting for a referral into another 

program. Likewise, the Agency set up random drug testing which the parents either had several missed 

tests, a few negative test results or else, many times, they tested positive for methamphetamine.   

 Therefore, based on review of the reports and contact with the above mentioned persons, as well as  

 my training and experience, as set forth above, and pursuant to the Indian  Child Welfare Act, it is my    

opinion that there is evidence beyond a reasonable doubt, that the continued custody of  the minor, 

with the mother and the father, is detrimental and likely to result in serious emotional or physical 

damage to the child.    
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Table of Acronyms 

Acronym Title 

ACIN All County Information Notices, California Department of Social Services 

AIN Additional Information Needed 

CACI Child Abuse Central Index 

CBC Criminal Background Check 

CBCB Caregiver Background Check Bureau 

CCLD California Community Licensing Division 

CDSS California Department of Social Services 

CHRI Criminal History Record Information 

CLETS California Law Enforcement Telecommunications System 

CPS Child Protective Services 

COR Custodian of Records 

CORI Criminal Offender Records Information 

DOJ Department of Justice, CA DOJ = California Department of Justice, US DOJ = United States Department of Justice 

EBTS Electronic Biometric Transmission Specification 

FBI Federal Bureau of Investigation, US Department of Justice 

FCCH Family Child Care Home 

ICPFVP Indian Child Protection and Family Violence Prevention Act 

ICWA Indian Child Welfare Act 

NACSA Native American Child Safety Act 

NGI Next Generation Identification 

NIJC National Indian Justice Center 

NSOPW National Sex Offender Public Website 

OJS Office of Justice Services 

ORI Originating Agency Identifier 

OTA Office of Tribal Affairs, California Department of Social Services 

RAP Records of Arrest and Prosecution 

SIB State Identification Bureau 

SMART Sex Offender Sentencing, Monitoring, Apprehending, Registering and Track Office, US DOJ  

SORNA Sex Offender Registration and Notification Act 

TAH Tribally Approved Home 

TAP Tribal Assistance Program, US Department of Justice 

TCP Tribal Consultation Policy 

TSH Tribally Specified Home 

Tribe Official Name of the Tribe 

WIC California Welfare and Institutions Code 
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I. Essential Knowledge About Tribal Communities in California  

A. The Role of Culture in Crisis Response 

Culture is comprised of the shared practices and beliefs of a group of people as well as the individual life 

experiences of those same people.  Tribal culture is a dynamic function of a group of people that share an 

environment, experiences and spiritual practices.  Trauma is defined as a deeply distressing or disturbing 

experience. Shared traumas are part of a tribal community’s shared experience. Therefore, it is imperative for 

tribal social workers to consider the role that tribal culture may play in improving outcomes for children and 

families that need social services.  This will ensure that their crisis response does not compound the trauma 

experienced by the community.  

Culture may be defined as “the sum total of ways of living, including values, beliefs, aesthetic standards, 

linguistic expression, patterns of thinking, behavioral norms, and styles of communication which a group of 

people has developed to assure its survival in a particular physical and human environment.  Culture, and the 

people who are part of it, interact, so that culture is not static. Culture is the response of a group of human 

beings to the valid and particular needs of its members.  It, therefore, has an inherent logic and essential 

balance between positive and negative dimensions.”  

B. Tribal Communities of California  

Tribal communities in California were subjected to religious, federal, state and local policies that sought to 

eliminate tribal people, culture, and communities. From the conversion practices of the Catholic missionaries 

to the militias reimbursed for killing Indians, tribal communities in California have survived horrific histories. 

There are 573 federally-recognized Indian Tribes in the United States.  The 2010 U.S Census reports that 

there are 308.7 million people in the United States. Of that, 2,932,248 are American Indian and/or Alaska 

Native (AI/AN) alone and 5,220,579 AI/AN in combination with another race. The 2010 U.S. Census reports 

that in California, there are 362,801 AI/AN alone, and 723,225 AI/AN in combination with another race.  This 

population includes American Indians that are from California tribes as well as those from tribes from other 

states.  There are 109 federally recognized tribes are indigenous to California.   Federal policies such as the 

Relocation Act targeted Indians residing on reservation lands for relocation for job training programs in large 

U.S. cities.  Generally, California tribal histories are comprised of several eras:  

1) Prior to the Catholic Mission System Era,  

2) Mission System Era,  

3) End of the Catholic Mission System,  

4) Prior to the Gold Rush Era,  

5) Gold Rush Era, California enters the Union,  

6) Termination Era, and  

7) Self-Determination Era. 

1. Prior to the Catholic Mission System 
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According to anthropologists, California was populated by Native Americans for at least 19,000 years.  

Humans in this area dated back to 50,000 years.  Tribal origin stories cite tribal presence since time 

immemorial.   

Before European settlement, California had more than 500 “tribelets” speaking about 300 dialects of at least 

100 languages.  The diversity of dialects required knowledge of multiple languages in order to engage in 

social interaction and trade.  California Indians were also engaged in trade with the Russian American 

Company (RAC) established in Fort Ross, California. In those times they sailed the Pacific seas in competition 

with the Hudson Bay Company in search of fur.  While the Russians were at Fort Ross, they interacted with 

the Kashaya Pomos from the Fort Ross area.  When the RAC finally left after being at Fort Ross for 30 years, 

they took with them Kashaya wives and children.   

Tribal food staples included acorn “mush,” salmon, deer, elk, and rabbit.  Much of the traditional foods of 

California Indians are scarcely available in the modern era.  Plant materials for cultural arts such as basket 

weaving have been heavily damaged by pesticides and are unsafe, inaccessible due to private property rights.    

2. Catholic Mission System Era 

It is estimated that there were 310,000 natives in California prior to the Mission System. By 1900, it The 

conservative estimation of the pre-contact population of California Indians is 350,000. However, today some 

scientists argue that the pre-contact populations were likely in the millions. The high death rate and low birth 

rate among the California Indian population was attributed to psychological abuse, forced labor, changed diet, 

foreign disease, poor living conditions and inadequate sanitation systems.  

The Catholic Missions were intended to operate for a limited number of years to establish primary settlements 

in California and to bring civilization to the Indian people.  At the end of the mission program, the mission 

property and operations were to be turned over to the Indian people.  The social infrastructure developed 

within the Mission System was to engage the California Indians in religious conversion and forced labor to 

construct the Missions and produce Mission products.   Indian people worked 30-40 hours/week within the 

Missions.  Products from the Missions included grains, vegetables, dairy products, fruit, wine, beeswax 

products (i.e., candles), leather tooling (saddles, bridles).  The income generated from trade supported the 

operation of the Mission. 

3. End of the Mission Era 

The Mission Period lasted until 1832, when Mexico, having taken over California from Spain 10 years earlier, 

secularized the missions, and began doling out the vast mission holdings to political favorites, wealthy people, 

and cronies of the governors of California.These "land grants" were called ranchos, and many of the Indian 

people living in the Missions had little choice but to stay on and work for the new land owners. 

4. Pre-Gold Rush Era 

Prior to the Gold Rush era, the economic structure of California consisted of few Spanish landholders who 

controlled Indian workers who tended to mines, animals and agriculture.  Indians gained basic necessities 
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and wealth through trading, raiding or working on the Ranchos.  During this era, Indians outnumbered 

non-Indians 10 to 1.  Consequently, some tribal villages remained intact in the Sierra foothills and the 

northwest region (the richest gold bearing areas of California). 

5. Gold Rush Era, California enters the Union 

In January of 1848, Indian and non-Indian workers discovered gold while building Sutter’s sawmill in Coloma 

Nisenan country.  Sutter was the federal Indian subagent.  He indentured the Yalisumni Nisenan Indians 

and signed a 20-year lease to the Nisenan property with the exclusive right to cultivate land, cut timber and 

build a saw mill. 

From 1848 – 1857, it is estimated that 23.3 million ounces of gold was mined in California. The value of the 

gold at 1998 prices would have been $6.9 billion or $285/ounce.  Gold mining practices had a devastating 

impact on the California environment.  Liquid mercury was used in sluices to combine with gold and gold 

laden materials which would sink to the bottom as water and sand passed through the sluice. More than 100 

tons of mercury was dug up for use in the gold rush.   7,000+ tons of mercury was lost in local rivers during 

this time. (One gram of mercury in a lake violates modern federal health standards.)  250 million cubic 

meters of mercury laden sediment from the Gold Rush have filled the San Francisco Bay. 

Due to the mission system and gold rush waves of genocide, by 1850, non-Indians outnumbered Indians 2 to 1 

in California.  At this time, the population was no longer predominately Spanish but instead largely American 

settlers. Unlike the Spanish landholders, the American gold miners were not solely dependent on Indian labor 

in the mines.  Native subsistence lifestyles were ending due to the impact upon the environment.   

Indians were forced into the American economy but were not treated fairly. Indians paid for food, mining 

clothes and other goods with an “equal weight” in gold.  Traders created the Digger Ounce using a lead slug 

that outweighed the standard weights. Indians were paid wages in liquor. Indians constituted more than half 

of the miners in some mines of more than 4,000 miners. Indian women worked in the mines as well.  

Prostitution by Indian women increased as Indian mining earning power decreased. Forced prostitution was 

rampant. Indians were able to survive as part of the consumer market, which changed subsistence traditions 

to commercial crafts. 

In 1851, the Barbour Commissioners, a federal delegation, was sent to California to negotiate eighteen 

treaties with California Indian Tribes.  7.5 million acres were set aside in the treaties for California tribes.  

The treaties were never ratified and put under Injunction of Secrecy until 1905.  This left many of the 

California Indian communities landless, with no claims to Mission lands as guaranteed in the Treaty of 

Guadalupe Hidalgo and the loss of their homelands under early Land Claims Acts of the first California 

legislature.   

The early laws of California subjected Indians to many atrocities including indentured servitude, targeted 

extermination and child abduction. From 1848 – 1870s, more than 10,000 Indians were forced into indentured 

servitude, 4,000 were children.  Boys sold for $60, girls sold for $200.   From 1850 – 1865, the Act for the 

Government and Protection of Indians and related amendments, facilitated removal of Indians from their 
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traditional lands, separating at least a generation of children and adults from their families, languages and 

cultures.  Laws governing indentured servitude made it easy to kidnap and sell Indian children.  Vagrant 

Indians could be by hired out to the highest bidder at public auction, if no bail was produced by the Indian.  

Early laws also prohibited Indians from testifying against non-Indians in court. In addition, during 1851-1859, 

California Governors ordered local sheriffs to organize settlers to conduct expeditions to murder Indians. 

Twenty-seven laws were passed by the California legislature to implement the militia organization and 

payments. The total claims submitted by the expeditions amounted to $1,293,179.20. 

In 1906, after the expiration of the Injunction of Secrecy applied to the Unratified Treaties, the U.S. Congress 

adopted the Appropriation Acts (also termed the Rancheria Acts) to set aside funds to buy land and put the 

land into Trust for landless California Indians. Eighty-two (82) Rancherias were put in Trust pursuant to these 

set asides. 

6. Termination Era 

During the Termination Era (1953-1968), federal policies were enacted aimed at terminating federal 

responsibility toward Indian Tribes and assimilating Indian people. In 1953, the House Concurrent Resolution 

108 proposed ending Indians status as wards of the United States.  Federal benefits and services to certain 

tribes were stopped and their reservations were forcibly dissolved, and more than 100 tribes were terminated 

through foreclosures on properties by banks.   

Public Law 83-280, adopted by Congress in 1953, is a federal statute that transferred federal criminal 

jurisdiction and authorized some civil adjudicatory jurisdiction over matters arising on tribal lands to state 

courts.  Prior to this transfer, state courts had no jurisdiction over matters arising on tribal lands. Application 

of state civil regulatory laws is prohibited.     

In 1956, the Indian Relocation Act (also termed as Public Law 959 or the Adult Vocational Training Program), 

encouraged Indians to leave the reservations to obtain work in urban areas with no training, no services 

offered for those living off-reservations (i.e. health), and no support groups (e.g. extended families and 

relatives) in urban areas. Relocation further broke Indian families apart. Poverty was a reason used for 

removing Indian children from their homes and placing them with more affluent white families.  

7. Self-Determination Era 

After the late 1960s, the Self-Determination Era gave Indian tribes opportunities to manage their own local 

government and issues. The Self-Determination and Education Act of 1975 (PL-93-638) required federal 

agencies to permit qualifying tribes and Indian organizations to administer the federal government’s Indian 

programs on the reservations (i.e. education, social services, health clinics, etc.).  Despite these opportunities 

to strengthen tribes, the contract process was controlled by the BIA’s rules and regulations, which challenged 

tribal sovereignty. Nonetheless, this was the time of great Indian activism and advancements in education, 

economic, and religious freedom rights for Indians. 
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C. Nexus of Tribal Culture and Health Outcomes 

Tribes in California could cite these histories as the bases or determinants for poor health; however, tribes in 

California and throughout the United States have responded to the devastating impacts of state and federal 

policies by asserting their sovereignty and maintaining their legal right to live pursuant to their own laws. 

Despite a resurgence of federal policy in the 1950s known as the Termination Era designed to eliminate tribal 

governments in California, the Tribes in California have focused their efforts and resources on developing their 

communities within the scope of their community values. As reported in the 2010 American Indian and 

Alaska Native (AI/AN) Health Assessment in California, the major determinants of AI/AN health in California 

are 1) Sovereignty and Self-Determination, 2) Cultural Revitalization and 3) Access to Culturally Competent and 

Affordable Healthcare.  Awareness of these core determinants of health will result in better outcomes for 

Indian people and communities.  
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Essential Knowledge about the Indian Child Welfare Act 

I.  INTRODUCTION 

 On October 15, 1978, the Indian Child Welfare Act, Public Law 95-608 (ICWA), was passed into law by 

the U.S. Congress to remedy the harms of inconsistent federal policies with respect to Indian tribes.  The 

legislative history of the ICWA cites the constitutional authority of Congress1 to exercise broad legislative 

powers in Indian affairs.  It describes that in exercising its authority, Congress recognizes a solemn 

responsibility to protect and preserve Indian tribes and their resources.  Additionally, the legislative history 

references studies conducted in 1969 and 1974 by the Association on American Indian Affairs (AAIA) indicating 

approximately 25-35% of all Indian children were separated from their families and placed in foster homes, 

adoptive homes or institutions.  The legislative history states “[t]he wholesales separation of Indian children 

from their families is perhaps the most tragic and destructive aspect of American Indian life today.”  

Congress found “that there is no resource that is more vital to the continued existence and integrity of Indian 

tribes than their children and that the United States has a direct interest, as trustee, in protecting Indian 

children who are members of or are eligible for membership in an Indian tribe.”   

 The mission of the ICWA is to protect Indian children from arbitrary removal from Indian families by 

establishing minimum federal standards for state courts and agencies to follow in state court proceedings 

involving an Indian child. The ICWA was designed to protect the continued existence and integrity of Indian 

tribes and to preserve the interest of the United States, as a trustee, for Indian children who are members of 

or are eligible for membership in an Indian tribe. It is also designed to maintain Indian cultural integrity by 

returning jurisdiction over certain Indian child custody matters to Indian communities.  

 

II. NATIVE AMERICAN CULTURES AND VALUES 

 Although labeled collectively for legislative purposes, Native American cultures are incredibly diverse. 

One cannot make meaningful generalizations of Native American cultures and the tribal structures 

representing those cultures.  However, the following premises are essential to a basic understanding of most 

Native American cultures. 

 First, there is a symbiotic relationship between tribes and their children. Tribal cultures communicate 

traditions to their children in a variety of ways: day to day activities, ceremonies and/or "stories" shared by 

elders, and unique familial relationships involving extended families. Therefore, the participation of children in 

the culture/community is essential to the perpetuation of the culture, the development of the child's Native 

American identity and involves a wide spectrum of activities: participation in daily life, extended family visits 

involving the exposure of the child to knowledge of a group larger than a "nuclear" family, ceremonies 

occurring throughout the seasons, and the activities of the tribe as a living community. 

 Second, tribes traditionally practice child rearing within an extended family structure consisting of 

relatives, friends, elders and others in the community. The nuclear family unit is not the focal point of Native 

American social structures. Consequently, regular practices used by state child protection agencies may be 

inappropriate and even damaging to Indian children.  The ICWA offers protection from this potential harm. 

80



     

Tribal Indian Child Welfare Advocates Training Program 

 Third, the Native child-community relationship perpetuates Native American tradition, identity and 

culture.  The survival of the relationship is essential to the survival of the culture as noted in ICWA §1901, 

"there is no resource more vital to the continued existence and integrity of the Indian tribes than their 

children."   

 

III. THE BASIS FOR PROTECTIVE LEGISLATION 

 Prior to the adoption of the ICWA in 1978, the AAIA studies conducted in 1969 and 1974 revealed that 

the removal of Native American children from their families and communities had reached epidemic 

proportions. The following selected statistics from the AAIA studies showed the scope of the Indian child 

removal phenomenon during those same years within California: 

California (1974 - 1975): 

• 8.1 of every 1000 Indian children were in foster care placement (compared to 3 of every 

1000 non-Indians in foster care). Foster placement of Indian children was 2.7 times that 

of non-Indian children.2 

• 38 of every 1000 Indian children were adopted (compared to 4.5 of every 1000 

non-Indian children adopted).  Adoptive placement of Indian children was 8.4 times 

that of non-Indian children.3 

• Only four states during the AAIA 1969 and 1974 studies had records of the percentage of 

adopted Indian children who were adopted by non-Indians: Alaska (93%); California 

(92%); Montana (87%); and North Dakota (75%). Of the thirteen states involved in the 

research studies, 80% of all adopted Indian children were adopted before their first 

birthdays.4 

• Rates of foster placements with non-Indian families were 95% in Washington and 

Oregon, 93% in California, 87% in Montana, and 75% in North Dakota.5  

 Federal boarding-school programs compounded the effects of removal.  A 1971 BIA school census 

indicated that 34,538 children lived in boarding schools away from their families and communities.6  In the 

1930s, Navajo children were rounded up like cattle and shipped to boarding schools without notice to the 

families or the tribe.7  Many of these children were taken from their homes to distant states for periods of 

1-6 years and registered under "American" names, making it difficult for parents or the tribe to locate the 

children until they returned.8   If and when the children returned, they had to be reacquainted with their 

languages, families and communities.   

 Many Indian children were removed from their families and communities without due process by state 

social workers.9   Many state social workers forced families relying on federal and state financial support to 

relinquish custody of their children under threat of losing welfare benefits. The social workers testified as 

"experts" that poverty on reservations was an obstacle to "proper" parenting.  They did not measure 

parental love and affection or cultural fulfillment as off-sets to poverty when determining proper parenting.10 
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 Additionally, many removals were based upon caseworkers’ lack of knowledge about tribal cultures.  

Common bases for removal of Indian children were neglect and emotional mistreatment11 because a biological 

parent would leave her child with an extended family member for lengthy periods of time.12 Indian parents 

commonly leave a child with relatives who shape the child’s tribal clan identity and further the child's cultural 

knowledge. However, social workers, unfamiliar with tribal child-rearing practices, found the practices 

unacceptable under Anglo-American standards.13 As the United States Supreme Court noted “[a]n Indian child 

may have scores of, perhaps more than a hundred, relatives who are counted as close, responsible members 

of the family. Many social workers, untutored in the ways of Indian family life or assuming them to be socially 

irresponsible, consider leaving the child with persons outside the nuclear family as neglect and thus as 

grounds for terminating parental rights.”14 

 Yet, not all grounds for removal were baseless. Some removals were due to a parent's alcoholism 

and/or drug addiction. However, the number of Native American children removed from their homes due to 

alcoholism was disproportionate to removals in non-Indian homes afflicted with alcoholism.15 These combined 

assimilative efforts eroded Native social structures. Fortunately, Congress acknowledged that “the states, 

exercising their recognized jurisdiction over Indian child custody proceedings through administrative and 

judicial bodies, have often failed to recognize the essential tribal relations of Indian people and the cultural 

and social standards prevailing in Indian communities.”16 

 Congress enacted the Indian Child Welfare Act, seeking to preserve Native American cultures and to 

halt assimilative practices that targeted Indian children. The ICWA is intended to serve the “best interests of 

Native American children and their tribes” by “maintaining Native American children in homes that reflect 

their unique Native cultures and values.”17 Congress announced that compliance with the ICWA is “in the best 

interest of an Indian child.”18  

 

IV. THE INDIAN CHILD WELFARE ACT 

 The ICWA confers upon tribe’s exclusive jurisdiction over specific child custody proceedings in state 

courts that involve Indian children residing or domiciled on an Indian reservation, unless jurisdiction is 

otherwise vested in the state by existing federal law.  Absent good cause, state courts must transfer such 

cases to the jurisdiction of the tribe: (1) absent objection by a natural parent, or (2) upon the petition of a 

natural parent, Indian custodian or the tribe.  All transfers are subject to declination by the tribal court.19 An 

Indian custodian or the child's tribe has a right to intervene in the child custody proceeding at any time.20 

Voluntary consent for foster care placement or termination of parental rights must be in writing and recorded 

before a judge with competent jurisdiction.  Consent must be certified in terms and consequences and 

understood by the parent or custodian and explained in a language known to them.21 Any consent to 

terminate parental rights given within 10 days after the birth of a Native American child is invalid.22 

 In cases of termination of Native American parental rights, the standard of proof is “beyond a 

reasonable doubt,” rather than the “clear and convincing” standard for non-Indian parents.23 Full faith and 

credit must be accorded to the public acts, records, and judicial proceedings of an Indian tribe with regard to 

Indian child custody proceedings.24 The ICWA allows tribal court judges to determine the placement which 
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best serves the interests of American Indian children. These provisions include exclusive tribal court 

jurisdiction over "non-member" Native American children residing or domiciled on the reservation.25 The 

provisions of the ICWA are intended to curtail unintentional or unconscious bias. 

Stay Alert for Key Terms and Legal Definitions 

 ICWA is a statute that requires state court and agency personnel to ask questions to determine 

whether ICWA applies to a case or situation involving an Indian child. ICWA includes many key terms that have 

legal definitions found in the federal statute as well as in the state implementation rules and regulations.  

The first question asked is whether the child of concern is an Indian child (as defined by ICWA). ICWA should 

ideally be invoked before a child is removed from their home; however, it is commonly invoked when the child 

custody proceeding reaches the state court. 

The next question is whether ICWA applies to the "child custody proceedings" in state court: 

 (1) "Foster care placement"     

 (2) "Termination of parental rights"     

(3) "Pre-adoptive placement"; and 

(4) "Adoptive placement"  

 The ICWA specifies that for any foster care or pre-adoptive placement, a preference shall be given, in 

the absence of good cause to the contrary, to a placement with, 

(i)  A member of the Indian child's extended family; 

(ii)  A foster home licensed, approved, or specified by the Indian child's tribe; 

(iii)  An Indian foster home licensed or approved by an authorized non-Indian licensing authority; or 

(iv) An institution for children approved by an Indian tribe or operated by an Indian organization, 

which has a program suitable to meet the Indian child's needs.26 

 Under the ICWA, an "Indian Child" is "any unmarried person who is under age eighteen and is either (1) 

a member of an Indian tribe or (2) is eligible for membership in an Indian tribe and is the biological child of a 

member of an Indian tribe."27 

 Experience has demonstrated that this definition presents significant problems: 

(1)  There are numerous tribes not federally recognized, 

(2)  Tribes have had their federally recognized status terminated, often against their will, during the 

termination era and several have yet to regain federal recognition. 

(3)  The ICWA has not been recognized in Canada, with respect to members of tribes who live on or 

near the U.S.-Canadian border, but are related to members of American Indian tribes. 

(4)  Additionally, many tribal membership rolls and Bureau of Indian Affairs (BIA) information are 

out of date because of lengthy bureaucratic approval processes. Therefore, proof of tribal 

membership may be problematic. In such cases, the BIA may conclusively determine 
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membership status and that determination may be inaccurate. 

 An “Indian tribe” is defined as “any Indian tribe, band, nation, or other organized group or community 

of Indians recognized as eligible for the services provided to Indians by the Secretary because of their status as 

Indians, including any Alaska Native village as defined in section 1602(c) of Title 43.”28 

 The ICWA defines “parent” as “any biological parent or parents of an Indian child or Indian person who 

has lawfully adopted an Indian child, including adoptions under tribal law or custom.”  It does not include the 

unwed father where paternity has not been acknowledged or established.29 

 The term “domicile” was interpreted by the U.S. Supreme Court in Mississippi Band of Choctaw Indians 

v. Holyfield, 490 U.S. 30 (1989), that “a state court, in determining the domicile of an Indian child, should look 

to generally accepted federal and common-law concepts of domicile.”30  The Court stated that "a person's 

domicile need not necessarily be his or her residence, especially with respect to minor children who usually 

assume the domicile of their natural parents.”31  The Court decision suggests that state courts should not 

interpret "domicile" in a manner which frustrates the congressional intent behind the enactment of the ICWA. 

 The definition of an “Indian reservation” is taken from the definition of "Indian country" as defined by 

18 U.S.C. §1151: “(a) any territory located within the exterior boundaries of an Indian reservation, including 

fee-owned land, (b) any dependent Indian community; and (c) any Indian allotment and the rights of way 

running through them.”  Although this definition does not refer to assimilation era Indian land allotments or 

Indian communities on trust land, such lands are considered “Indian country” for jurisdictional purposes.32 

Reservations that have been terminated or reservation boundaries that have been diminished pose 

jurisdictional questions and delay ICWA proceedings and child placement. 

 The ICWA primarily addresses jurisdiction over involuntary custody cases involving Indian children in 

state jurisdiction.  Transfer to tribal jurisdiction does not imply removal of an Indian child from a non-Indian 

home and placement with the natural parents. However, many state court judges are hesitant to distinguish 

between jurisdictional and dispositional issues.   

V. IMPLEMENTATION AND IMPACT OF THE INDIAN CHILD WELFARE ACT 

 Historically, the relationship between Indian tribes and the federal government has been a political 

relationship between nations; not a relationship based on the racial classification of Native Americans.33  

Consequently, the Supreme Court ruled that Congress is not in violation of equal protection when it 

distinguishes Native Americans from other racially classified groups.34   As a result of the broad 

Congressional power to regulate Indian affairs and the limited recourse allowed for challenges to that power, 

states may not exercise any authority over Indian tribes (on the reservation) that is contrary to federal 

authority.35 

 Before the ICWA was enacted, states could govern and regulate any Indian child within state 

boundaries but outside the boundaries of the reservation.  Some state courts and state social services view 

the ICWA as a federal intrusion upon their governmental power over Indian children within their jurisdictions.  

Challenges to the ICWA include constitutional arguments based upon dissimilar treatment of parties in state 

court based upon the parties’ race. Pursuant to the Indian Commerce Clause, Congress can make laws to 
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protect tribes and their members from state intrusions.  Federal Indian laws based upon the political 

classification rather than racial classification are reviewed under the rational basis test rather than strict 

scrutiny.36 Thus, if the law is rationally tied to Congress’ duty to protect Native Americans, the law will survive 

equal protection challenges.37 

The U.S. Supreme Court on the ICWA 

 In 1989, the U.S. Supreme Court heard Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30 

(1989), the first ICWA case heard by the U.S. Supreme Court. In Holyfield, the natural parents of twins were 

domiciled on the Mississippi Choctaw reservation. Upon the birth of the twins, the biological parents 

voluntarily placed their children for adoption with a non-Indian family living off the reservation.  During the 

proceedings, the tribe intervened claiming that the state court lacked jurisdiction under the ICWA, which 

granted exclusive jurisdiction to the Mississippi Choctaw Tribal Court because the twins were considered to 

have been domiciled on the reservation. The Mississippi Supreme Court affirmed the adoption, holding that 

the ICWA did not apply because the children never lived with an Indian family and never lived on the Choctaw 

Reservation. The U.S. Supreme Court granted certiorari to resolve the question of domicile.  It rejected the 

Mississippi Supreme Court ruling, reversed the adoption, and remanded the case to the Mississippi Choctaw 

Tribal Court.  Holyfield does not allow state courts to bypass the ICWA by applying state law interpretations 

of its terms, even though Congress did not define those terms.38 Ultimately, the Mississippi Choctaw Tribal 

Court held that the twins should be left with the adoptive parents with whom the children had already forged 

familial bonds.   

Implementation of ICWA within the State of California 

California has adopted laws, policies, rules and regulations to implement the federal ICWA statute.  These 

provisions are predominately found in the California Family Code, California Probate Code and the California 

Welfare and Institutions Code.  Additional provisions implementing ICWA include state bills, rules, forms and 

informational notices some of which may be found in the California Rules of Court (CRC), California Judicial 

Council Forms, and California Department of Social Services All County Information Notices (ACINs) and All 

County Letters (ACLs).   

Bureau of Indian Affairs, ICWA 

• https://www.bia.gov/bia/ois/dhs/icwa 

Guide for Implementing the Indian Child Welfare Act  

• https://www.bia.gov/sites/bia.gov/files/assets/bia/ois/pdf/idc2-056831.pdf 

Final Rule, ICWA 

• https://www.bia.gov/sites/bia.gov/files/assets/bia/ois/pdf/idc1-034238.pdf 

California Courts, Judicial Branch of California 

ICWA Laws, Documents, and Judicial Forms 

• https://www.courts.ca.gov/8709.htm 
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California Department of Social Services 

Office of Tribal Affairs 

• http://www.cdss.ca.gov/inforesources/Tribal-Affairs 

ICWA at CDSS 

• http://www.cdss.ca.gov/inforesources/Tribal-Affairs/ICWA  

All County Information Notices  

• http://www.cdss.ca.gov/inforesources/Letters-Regulations/Letters-and-Notices/All-County-Info

rmation-Notices  

All County Letters 

• http://www.cdss.ca.gov/inforesources/Letters-Regulations/Letters-and-Notices/All-County-Lett

ers  

Tribal Customary Adoption 

• http://www.courts.ca.gov/12569.htm  

California Family Code Provisions Implementing the Indian Child Welfare Act 

• http://www.courts.ca.gov/documents/ICWAFamilyCode.pdf 

California Probate Code Sections implementing the Indian Child Welfare Act 

• http://www.courts.ca.gov/documents/ICWAProbateCode.pdf 

California Welfare and Institutions Code Provisions implementing the Indian Child Welfare Act 

• http://www.courts.ca.gov/documents/ICWA-WelfareCode.pdf 

The California code provisions provide for the implementation of the federal ICWA statute but they also 

provide for additional policy and direction surrounding Indian Child Welfare actions and decisions under state 

law.  California adopted California Senate Bill (SB) 67839 and Assembly Bill (AB) 132540 which adhere to the 

provisions of the federal ICWA statute.  “The state is committed to protecting the essential tribal relations 

and best interest of an Indian child by promoting practices, in accordance with the Indian Child Welfare Act 

(25 U.S.C. Sec. 1901 et seq.) ... by placing the child, whenever possible, in a placement that reflects the unique 

values of the child's tribal culture and is best able to assist the child in establishing, developing, and 

maintaining a political, cultural, and social relationship with the child's tribe and tribal community.”41 

 The California rules and regulations implementing the ICWA set forth requirements for social service 

departments for:  

• making and documenting an initial inquiry as to whether a child is an Indian child during 

investigation and intake procedures, 

• documenting active efforts to prevent the break-up of an Indian family, 

• complying with notice requirements by sending form ICWA-030 to the child’s parents or 
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guardians, Indian custodian (if any), tribe(s) with which the child may be affiliated; and the 

Sacramento Office of the BIA; or the Secretary of the Interior as soon as possible, 

• documenting consultation with the tribe concerning placement and how the placement fits 

within the ICWA placement preferences, if detention of the child occurs, 

• complying with disposition report requirements for a case involving an Indian child that may be 

entering or is in foster care, 

•  obtaining a qualified expert witness (QEW) to provide testimony as required, 

•  complying with the foster care placement requirements, 

• complying with status review, permanency planning and post-permanency planning hearing 

requirements, and 

• complying with termination of parental rights requirements such as QEW testimony and the 

beyond a reasonable doubt evidentiary standard. 

Implementation of the ICWA in California requires diligence and patience.  The resources and tools found in 

this curriculum are provided to support your efforts. Just remember that the motivating factor is to serve the 

best interests of an Indian child “by placing the Indian child, whenever possible, in a placement that reflects 

the unique values of the child's tribal culture and is best able to assist the child in establishing, developing, and 

maintaining a political, cultural, and social relationship with the child's tribe and tribal community.”42     
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7 Essential Understandings for California Indian History and Culture 
By the California Indian Museum and Cultural Center Based Adapted from Montana Office of Public 

Instruction 
http://www.cimcc.org 

 
Essential Understanding 1 
There is great diversity among the 150 + tribes of California in their languages, cultures, histories and 
governments. Each tribe has a distinct and unique cultural heritage that contributes to modern California. 
 
Essential Understanding 2 
There is great diversity among individual American Indians as identity is developed, defined and redefined by 
many entities, organizations and people. There is a continuum of Indian identity ranging from assimilated to 
traditional and is unique to each individual. There is no generic American Indian.  
 
Essential Understanding 3 
The ideologies of Native traditional beliefs and spirituality persist into modern day life as tribal cultures, 
traditions and languages are still practiced by many American Indian people and are incorporated into how 
tribes govern and manage their affairs. Additionally, each tribe has their own oral history beginning with their 
genesis that is as valid as written histories. These histories pre-date the “discovery” of North America.  
 
Essential Understanding 4 
There were many foreign, state and federal policies put into place throughout American history that have 
impacted California Indian people and shape who they are today. Much of Indian history can be related 
through several major policy periods. Examples: Mission Period, The Gold Rush Allotment Period, Boarding 
School Period, Termination and Self-determination  
 
Essential Understanding 5 
Reservations are lands that have been reserved for tribal use through treaties and were not “given” to them. 
The principle that land should be acquired from the Indians only through their consent with treaties involved 
three assumptions:  

I.  That both parties to treaties were sovereign powers.  
II.  That Indian tribes had some form of transferable title to the land.  
III.  That acquisition of Indian lands was solely a government matter not to be left to individual 

colonists.  
 
Essential Understanding 6 
History is a story and most often related through the subjective experience of the teller. Histories are being 
rediscovered and revised. History told from an Indian perspective conflicts with what most of mainstream 
history tells us.  
 
Essential Understanding 7 
Under the American legal system, Indian tribes have sovereign powers, separate and independent from the 
federal and state governments. However, the extent and breadth of tribal sovereignty is not the same for each 
tribe.  
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US Code Title 25—- INDIANS CHAPTER 21—INDIAN CHILD WELFARE ACT of 1978 

Contents 

CHAPTER 21 - INDIAN CHILD WELFARE 

1901.  Congressional findings. 

1902.  Congressional declaration of policy. 

1903.  Definitions. 

SUBCHAPTER I - CHILD CUSTODY PROCEEDINGS 

1911.  Indian tribe jurisdiction over Indian child custody proceedings. 

1912.  Pending court proceedings. 

1913.  Parental rights; voluntary termination. 

1914.  Petition to court of competent jurisdiction to invalidate action upon showing of certain violations. 

1915.  Placement of Indian children. 

1916.  Return of custody. 

1917.  Tribal affiliation information and other information for protection of rights from tribal relationship; application 

of subject of adoptive placement; disclosure by court. 

1918.  Reassumption of jurisdiction over child custody proceedings. 

1919.  Agreements between States and Indian tribes. 

1920.  Improper removal of child from custody; declination of jurisdiction; forthwith return of child: danger exception. 

1921.  Higher State or Federal standard applicable to protect rights of parent or Indian custodian of Indian child. 

1922.  Emergency removal or placement of child; termination; appropriate action. 

1923.  Effective date. 

SUBCHAPTER II - INDIAN CHILD AND FAMILY PROGRAMS 

1931.  Grants for on or near reservation programs and child welfare codes. 

1932.  Grants for off-reservation programs for additional services. 

1933.  Funds for on and off reservation programs. 

1934.  ''Indian'' defined for certain purposes. 

SUBCHAPTER III - RECORDKEEPING, INFORMATION AVAILABILITY, AND TIMETABLES 

1951.  Information availability to and disclosure by Secretary. 

1952.  Rules and regulations. 

SUBCHAPTER IV - MISCELLANEOUS PROVISIONS 

1961.  Locally convenient day schools. 

1962.  Copies to States. 

1963.  Severability. 

 

1901. Congressional findings 

Recognizing the special relationship between the United States and the Indian tribes and their members and the Federal 

responsibility to Indian people, the Congress finds—(1) that clause 3, section 8, article I of the United States Constitution 

provides that ''The Congress shall have Power * * * To regulate Commerce * * * with Indian tribes (FOOTNOTE 1) '' and, 

through this and other constitutional authority, Congress has plenary power over Indian affairs; (2) that Congress, 

through statutes, treaties, and the general course of dealing with Indian tribes, has assumed the responsibility for the 

protection and preservation of Indian tribes and their resources; (3) that there is no resource that is more vital to the 
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continued existence and integrity of Indian tribes than their children and that the United States has a direct interest, as 

trustee, in protecting Indian children who are members of or are eligible for membership in an Indian tribe; (4) that an 

alarmingly high percentage of Indian families are broken up by the removal, often unwarranted, of their children from 

them by nontribal public and private agencies and that an alarmingly high percentage of such children are placed in 

non-Indian foster and adoptive homes and institutions; and (5) that the States, exercising their recognized jurisdiction 

over Indian child custody proceedings through administrative and judicial bodies, have often failed to recognize the 

essential tribal relations of Indian people and the cultural and social standards prevailing in Indian communities and 

families. 

1902. Congressional declaration of policy 

The Congress hereby declares that it is the policy of this Nation to protect the best interests of Indian children and to 

promote the stability and security of Indian tribes and families by the establishment of minimum Federal standards for 

the removal of Indian children from their families and the placement of such children in foster or adoptive homes which 

will reflect the unique values of Indian culture, and by providing for assistance to Indian tribes in the operation of child 

and family service programs. 

1903. Definitions 

For the purposes of this chapter, except as may be specifically provided otherwise, the term—(1) ''child custody 

proceeding'' shall mean and include - (i) ''foster care placement'' which shall mean any action removing an Indian child 

from its parent or Indian custodian for temporary placement in a foster home or institution or the home of a guardian or 

conservator where the parent or Indian custodian cannot have the child returned upon demand, but where parental 

rights have not been terminated; (ii) ''termination of parental rights'' which shall mean any action resulting in the 

termination of the parent-child relationship; (iii) ''preadoptive placement'' which shall mean the temporary placement of 

an Indian child in a foster home or institution after the termination of parental rights, but prior to or in lieu of adoptive 

placement; and (iv) ''adoptive placement'' which shall mean the permanent placement of an Indian child for adoption, 

including any action resulting in a final decree of adoption. Such term or terms shall not include a placement based upon 

an act which, if committed by an adult, would be deemed a crime or upon an award, in a divorce proceeding, of custody 

to one of the parents. (2) ''extended family member'' shall be as defined by the law or custom of the Indian child's tribe 

or, in the absence of such law or custom, shall be a person who has reached the age of eighteen and who is the Indian 

child's grandparent, aunt or uncle, brother or sister, brother-in-law or sister-in-law, niece or nephew, first or second 

cousin, or stepparent; (3) ''Indian'' means any person who is a member of an Indian tribe, or who is an Alaska Native and 

a member of a Regional Corporation as defined in 1606 of title 43; (4) ''Indian child'' means any unmarried person who 

is under age eighteen and is either (a) a member of an Indian tribe or (b) is eligible for membership in an Indian tribe and 

is the biological child of a member of an Indian tribe; (5) ''Indian child's tribe'' means (a) the Indian tribe in which an 

Indian child is a member or eligible for membership or (b), in the case of an Indian child who is a member of or eligible 

for membership in more than one tribe, the Indian tribe with which the Indian child has the more significant contacts; 

(6) ''Indian custodian'' means any Indian person who has legal custody of an Indian child under tribal law or custom or 

under State law or to whom temporary physical care, custody, and control has been transferred by the parent of such 

child; (7) ''Indian organization'' means any group, association, partnership, corporation, or other legal entity owned or 

controlled by Indians, or a majority of whose members are Indians; (8) ''Indian tribe'' means any Indian tribe, band, 

nation, or other organized group or community of Indians recognized as eligible for the services provided to Indians by 

the Secretary because of their status as Indians, including any Alaska Native village as defined in section 1602(c) of title 

43; (9) ''parent'' means any biological parent or parents of an Indian child or any Indian person who has lawfully adopted 

an Indian child, including adoptions under tribal law or custom. It does not include the unwed father where paternity 
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has not been acknowledged or established; (10) ''reservation'' means Indian country as defined in section 1151 of title 

18 and any lands, not covered under such section, title to which is either held by the United States in trust for the 

benefit of any Indian tribe or individual or held by any Indian tribe or individual subject to a restriction by the United 

States against alienation; (11) ''Secretary'' means the Secretary of the Interior; and (12) ''tribal court'' means a court 

with jurisdiction over child custody proceedings and which is either a Court of Indian Offenses, a court established and 

operated under the code or custom of an Indian tribe, or any other administrative body of a tribe which is vested with 

authority over child custody proceedings. 

1911. Indian tribe jurisdiction over Indian child custody proceedings 

(a) Exclusive jurisdiction 

An Indian tribe shall have jurisdiction exclusive as to any State over any child custody proceeding involving an Indian 

child who resides or is domiciled within the reservation of such tribe, except where such jurisdiction is otherwise vested 

in the State by existing Federal law. Where an Indian child is a ward of a tribal court, the Indian tribe shall retain 

exclusive jurisdiction, notwithstanding the residence or domicile of the child. 

(b) Transfer of proceedings; declination by tribal court 

In any State court proceeding for the foster care placement of, or termination of parental rights to, an Indian child not 

domiciled or residing within the reservation of the Indian child's tribe, the court, in the absence of good cause to the 

contrary, shall transfer such proceeding to the jurisdiction of the tribe, absent objection by either parent, upon the 

petition of either parent or the Indian custodian or the Indian child's tribe: Provided, That such transfer shall be subject 

to declination by the tribal court of such tribe. 

(c) State court proceedings; intervention 

In any State court proceeding for the foster care placement of, or termination of parental rights to, an Indian child, the 

Indian custodian of the child and the Indian child's tribe shall have a right to intervene at any point in the proceeding. 

(d) Full faith and credit to public acts, records, and judicial proceedings of Indian Tribes, the United States, every State, 

every territory or possession of the United States, and every Indian tribe shall give full faith and credit to the public acts, 

records, and judicial proceedings of any Indian tribe applicable to Indian child custody proceedings to the same extent 

that such entities give full faith and credit to the public acts, records, and judicial proceedings of any other entity. 

1912. Pending court proceedings 

(a) Notice; time for commencement of proceedings; additional time for preparation 

In any involuntary proceeding in a State court, where the court knows or has reason to know that an Indian child is 

involved, the party seeking the foster care placement of, or termination of parental rights to, an Indian child shall notify 

the parent or Indian custodian and the Indian child's tribe, by registered mail with return receipt requested, of the 

pending proceedings and of their right of intervention. If the identity or location of the parent or Indian custodian and 

the tribe cannot be determined, such notice shall be given to the Secretary in like manner, who shall have fifteen days 

after receipt to provide the requisite notice to the parent or Indian custodian and the tribe. No foster care placement or 

termination of parental rights proceeding shall be held until at least ten days after receipt of notice by the parent or 

Indian custodian and the tribe or the Secretary: Provided, That the parent or Indian custodian or the tribe shall, upon 

request, be granted up to twenty additional days to prepare for such proceeding. 

(b) Appointment of counsel 

In any case in which the court determines indigency, the parent or Indian custodian shall have the right to court 
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appointed counsel in any removal, placement, or termination proceeding. The court may, in its discretion, appoint 

counsel for the child upon a finding that such appointment is in the best interest of the child. Where State law makes no 

provision for appointment of counsel in such proceedings, the court shall promptly notify the Secretary upon 

appointment of counsel, and the Secretary, upon certification of the presiding judge, shall pay reasonable fees and 

expenses out of funds which may be appropriated pursuant to section 13 of this title. 

(c) Examination of reports or other documents 

Each party to a foster care placement or termination of parental rights proceeding under State law involving an Indian 

child shall have the right to examine all reports or other documents filed with the court upon which any decision with 

respect to such action may be based.  

(d) Remedial services and rehabilitative programs; preventive measures 

Any party seeking to effect a foster care placement of, or termination of parental rights to, an Indian child under State 

law shall satisfy the court that active efforts have been made to provide remedial services and rehabilitative programs 

designed to prevent the breakup of the Indian family and that these efforts have proved unsuccessful. (e) Foster care 

placement orders; evidence; determination of damage to child No foster care placement may be ordered in such 

proceeding in the absence of a determination, supported by clear and convincing evidence, including testimony of 

qualified expert witnesses, that the continued custody of the child by the parent or Indian custodian is likely to result in 

serious emotional or physical damage to the child. 

(f) Parental rights termination orders; evidence; determination of damage to child 

No termination of parental rights may be ordered in such proceeding in the absence of a determination, supported by 

evidence beyond a reasonable doubt, including testimony of qualified expert witnesses, that the continued custody of 

the child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child. to 

vacate such decree. Upon a finding that such consent was obtained through fraud or duress, the court shall vacate such 

decree and return the child to the parent. No adoption which has been effective for at least two years may be 

invalidated under the provisions of this subsection unless otherwise permitted under State law. 

1914. Petition to court of competent jurisdiction to invalidate action upon showing of certain violations 

Any Indian child who is the subject of any action for foster care placement or termination of parental rights under State 

law, any parent or Indian custodian from whose custody such child was removed, and the Indian child's tribe may 

petition any court of competent jurisdiction to invalidate such action upon a showing that such action violated any 

provision of sections 1911, 1912, and 1913 of this title. 

1915. Placement of Indian children 

(a) Adoptive placements; preferences 

In any adoptive placement of an Indian child under State law, a preference shall be given, in the absence of good cause 

to the contrary, to a placement with (1) a member of the child's extended family; (2) other members of the Indian child's 

tribe; or (3) other Indian families. 

(b) Foster care or preadoptive placements; criteria; preferences 

Any child accepted for foster care or preadoptive placement shall be placed in the least restrictive setting which most 

approximates a family and in which his special needs, if any, may be met. The child shall also be placed within 

reasonable proximity to his or her home, taking into account any special needs of the child. In any foster care or 

preadoptive placement, a preference shall be given, in the absence of good cause to the contrary, to a placement with - 
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(i) a member of the Indian child's extended family; (ii) a foster home licensed, approved, or specified by the Indian 

child's tribe; (iii) an Indian foster home licensed or approved by an authorized non-Indian licensing authority; or (iv) 

an institution for children approved by an Indian tribe or operated by an Indian organization which has a program 

suitable to meet the Indian child's needs.  

(c) Tribal resolution for different order of preference; personal preference considered; anonymity in application of 

preferences 

In the case of a placement under subsection (a) or (b) of this section, if the Indian child's tribe shall establish a different 

order of preference by resolution, the agency or court effecting the placement shall follow such order so long as the 

placement is the least restrictive setting appropriate to the particular needs of the child, as provided in subsection (b) of 

this section. Where appropriate, the preference of the Indian child or parent shall be considered: Provided, That where a 

consenting parent evidences a desire for anonymity, the court or agency shall give weight to such desire in applying the 

preferences. 

(d) Social and cultural standards applicable 

The standards to be applied in meeting the preference requirements of this section shall be the prevailing social and 

cultural standards of the Indian community in which the parent or extended family resides or with which the parent or 

extended family members maintain social and cultural ties. 

(e) Record of placement; availability 

A record of each such placement, under State law, of an Indian child shall be maintained by the State in which the 

placement was made, evidencing the efforts to comply with the order of preference specified in this section. Such 

record shall be made available at any time upon the request of the Secretary or the Indian child's tribe. 

1916. Return of custody 

(a) Petition; best interests of child 

Notwithstanding State law to the contrary, whenever a final decree of adoption of an Indian child has been vacated or 

set aside or the adoptive parents voluntarily consent to the termination of their parental rights to the child, a biological 

parent or prior Indian custodian may petition for return of custody and the court shall grant such petition unless there is 

a showing, in a proceeding subject to the provisions of section 1912 of this title, that such return of custody is not in the 

best interests of the child. 

(b) Removal from foster care home; placement procedure 

Whenever an Indian child is removed from a foster care home or institution for the purpose of further foster care, 

preadoptive, or adoptive placement, such placement shall be in accordance with the provisions of this chapter, except in 

the case where an Indian child is being returned to the parent or Indian custodian from whose custody the child was 

originally removed. 

1917. Tribal affiliation information and other information for protection of rights from tribal relationship; application 

of subject of adoptive placement; disclosure by court 

Upon application by an Indian individual who has reached the age of eighteen and who was the subject of an adoptive 

placement, the court which entered the final decree shall inform such individual of the tribal affiliation, if any, of the 

individual's biological parents and provide such other information as may be necessary to protect any rights flowing 

from the individual's tribal relationship. 
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1918. Reassumption of jurisdiction over child custody proceedings 

(a) Petition; suitable plan; approval by Secretary 

Any Indian tribe which became subject to State jurisdiction pursuant to the provisions of the Act of August 15, 1953 (67 

Stat. 588), as amended by title IV of the Act of April 11, 1968 (82 Stat. 73, 78), or pursuant to any other Federal law, may 

reassume jurisdiction over child custody proceedings. Before any Indian tribe may reassume jurisdiction over Indian 

child custody proceedings, such tribe shall present to the Secretary for approval a petition to reassume such jurisdiction 

which includes a suitable plan to exercise such jurisdiction. 

(b) Criteria applicable to consideration by Secretary; partial retrocession (1) In considering the petition and feasibility of 

the plan of a tribe under subsection (a) of this section, the Secretary may consider, among other things: (i) whether or 

not the tribe maintains a membership roll or alternative provision for clearly identifying the persons who will be affected 

by the reassumption of jurisdiction by the tribe; (ii) the size of the reservation or former reservation area which will be 

affected by retrocession and reassumption of jurisdiction by the tribe; (iii) the population base of the tribe, or 

distribution of the population in homogeneous communities or geographic areas; and (iv) the feasibility of the plan in 

cases of multitribal occupation of a single reservation or geographic area. (2) In those cases where the Secretary 

determines that the jurisdictional provisions of section 1911(a) of this title are not feasible, he is authorized to accept 

partial retrocession which will enable tribes to exercise referral jurisdiction as provided in section 1911(b) of this title, or, 

where appropriate, will allow them to exercise exclusive jurisdiction as provided in section 1911(a) of this title over 

limited community or geographic areas without regard for the reservation status of the area affected.  

(c) Approval of petition; publication 

in Federal Register; notice; reassumption period; correction of causes for disapproval If the Secretary approves any 

petition under subsection (a) of this section, the Secretary shall publish notice of such approval in the Federal Register 

and shall notify the affected State or States of such approval. The Indian tribe concerned shall reassume jurisdiction sixty 

days after publication in the Federal Register of notice of approval. If the Secretary disapproves any petition under 

subsection (a) of this section, the Secretary shall provide such technical assistance as may be necessary to enable the 

tribe to correct any deficiency which the Secretary identified as a cause for disapproval. 

(d) Pending actions or proceedings unaffected 

Assumption of jurisdiction under this section shall not affect any action or proceeding over which a court has already 

assumed jurisdiction, except as may be provided pursuant to any agreement under section 1919 of this title. 

1919. Agreements between States and Indian tribes 

(a) Subject coverage 

States and Indian tribes are authorized to enter into agreements with each other respecting care and custody of Indian 

children and jurisdiction over child custody proceedings, including agreements which may provide for orderly transfer of 

jurisdiction on a case-by-case basis and agreements which provide for concurrent jurisdiction between States and Indian 

tribes. 

(b) Revocation; notice; actions or proceedings unaffected 

Such agreements may be revoked by either party upon one hundred and eighty days' written notice to the other party. 

Such revocation shall not affect any action or proceeding over which a court has already assumed jurisdiction, unless the 

agreement provides otherwise. 

1920. Improper removal of child from custody; declination of jurisdiction; forthwith return of child: danger exception 
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Where any petitioner in an Indian child custody proceeding before a State court has improperly removed the child from 

custody of the parent or Indian custodian or has improperly retained custody after a visit or other temporary 

relinquishment of custody, the court shall decline jurisdiction over such petition and shall forthwith return the child to 

his parent or Indian custodian unless returning the child to his parent or custodian would subject the child to a 

substantial and immediate danger or threat of such danger. 

1921. Higher State or Federal standard applicable to protect rights of parent or Indian custodian of Indian child 

In any case where State or Federal law applicable to a child custody proceeding under State or Federal law provides a 

higher standard of protection to the rights of the parent or Indian custodian of an Indian child than the rights provided 

under this subchapter, the State or Federal court shall apply the State or Federal standard.  

1922. Emergency removal or placement of child; termination; appropriate action 

Nothing in this subchapter shall be construed to prevent the emergency removal of an Indian child who is a resident of 

or is domiciled on a reservation, but temporarily located off the reservation, from his parent or Indian custodian or the 

emergency placement of such child in a foster home or institution, under applicable State law, in order to prevent 

imminent physical damage or harm to the child. The State authority, official, or agency involved shall insure that the 

emergency removal or placement terminates immediately when such removal or placement is no longer necessary to 

prevent imminent physical damage or harm to the child and shall expeditiously initiate a child custody proceeding 

subject to the provisions of this subchapter, transfer the child to the jurisdiction of the appropriate Indian tribe, or 

restore the child to the parent or Indian custodian, as may be appropriate. 

1923. Effective date 

None of the provisions of this subchapter, except sections 1911(a), 1918, and 1919 of this title, shall affect a proceeding 

under State law for foster care placement, termination of parental rights, preadoptive placement, or adoptive 

placement which was initiated or completed prior to one hundred and eighty days after November 8, 1978, but shall 

apply to any subsequent proceeding in the same matter or subsequent proceedings affecting the custody or placement 

of the same child. 

1931. Grants for on or near reservation programs and child welfare codes 

(a) Statement of purpose; scope of programs 

The Secretary is authorized to make grants to Indian tribes and organizations in the establishment and operation of 

Indian child and family service programs on or near reservations and in the preparation and implementation of child 

welfare codes. The objective of every Indian child and family service program shall be to prevent the breakup of Indian 

families and, in particular, to insure that the permanent removal of an Indian child from the custody of his parent or 

Indian custodian shall be a last resort. Such child and family service programs may include, but are not limited to - 

(1) a system for licensing or otherwise regulating Indian foster and adoptive homes; (2) the operation and 

maintenance of facilities for the counseling and treatment of Indian families and for the temporary custody of Indian 

children; (3) family assistance, including homemaker and home counselors, day care, afterschool care, and 

employment, recreational activities, and respite care; (4) home improvement programs; (5) the employment of 

professional and other trained personnel to assist the tribal court in the disposition of domestic relations and child 

welfare matters; (6) education and training of Indians, including tribal court judges and staff, in skills relating to child 

and family assistance and service programs; (7) a subsidy program under which Indian adoptive children may be 

provided support comparable to that for which they would be eligible as foster children, taking into account the 

appropriate State standards of support for maintenance and medical needs; and (8) guidance, legal representation, 
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and advice to Indian families involved in tribal, State, or Federal child custody proceedings. 

(b) Non-Federal matching funds for related Social Security or other Federal financial assistance programs; assistance for 

such programs unaffected; State licensing or approval for qualification for assistance under federally assisted program 

Funds appropriated for use by the Secretary in accordance with this section may be utilized as non-Federal matching 

share in connection with funds provided under titles IV-B and XX of the Social Security Act (42 U.S.C. 620 et seq., 1397 et 

seq.) or under any other Federal financial assistance programs which contribute to the purpose for which such funds are 

authorized to be appropriated for use under this chapter. The provision or possibility of assistance under this chapter 

shall not be a basis for the denial or reduction of any assistance otherwise authorized under titles IV-B and XX of the 

Social Security Act or any other federally assisted program. For purposes of qualifying for assistance under a federally 

assisted program, licensing or approval of foster or adoptive homes or institutions by an Indian tribe shall be deemed 

equivalent to licensing or approval by a State. 

1932. Grants for off-reservation programs for additional services 

The Secretary is also authorized to make grants to Indian organizations to establish and operate off-reservation Indian 

child and family service programs which may include, but are not limited to - (1) a system for regulating, maintaining, 

and supporting Indian foster and adoptive homes, including a subsidy program under which Indian adoptive children 

may be provided support comparable to that for which they would be eligible as Indian foster children, taking into 

account the appropriate State standards of support for maintenance and medical needs; (2) the operation and 

maintenance of facilities and services for counseling and treatment of Indian families and Indian foster and adoptive 

children; (3) family assistance, including homemaker and home counselors, day care, afterschool care, and employment, 

recreational activities, and respite care; and (4) guidance, legal representation, and advice to Indian families involved in 

child custody proceedings. 

1933. Funds for on and off reservation programs 

(a) Appropriated funds for similar programs of Department of Health and Human Services; appropriation in advance for 

payments 

In the establishment, operation, and funding of Indian child and family service programs, both on and off reservation, 

the Secretary may enter into agreements with the Secretary of Health and Human Services, and the latter Secretary is 

hereby authorized for such purposes to use funds appropriated for similar programs of the Department of Health and 

Human Services: Provided, That authority to make payments pursuant to such agreements shall be effective only to the 

extent and in such amounts as may be provided in advance by appropriation Acts. 

(b) Appropriation authorization under section 13 of this title 

Funds for the purposes of this chapter may be appropriated pursuant to the provisions of section 13 of this title. 

1934. ''Indian'' defined for certain purposes 

For the purposes of sections 1932 and 1933 of this title, the term ''Indian'' shall include persons defined in section 

1603(c) of this title. 

1951. Information availability to and disclosure by Secretary 

(a) Copy of final decree or order; other information; anonymity affidavit; exemption from Freedom of Information Act 

Any State court entering a final decree or order in any Indian child adoptive placement after November 8, 1978, shall 

provide the Secretary with a copy of such decree or order together with such other information as may be necessary to 

97



     

Tribal Indian Child Welfare Advocates Training Program 

show - 

(1) the name and tribal affiliation of the child; (2) the names and addresses of the biological parents; (3) the names 

and addresses of the adoptive parents; and (4) the identity of any agency having files or information relating to such 

adoptive placement. Where the court records contain an affidavit of the biological parent or parents that their 

identity remain confidential, the court shall include such affidavit with the other information. The Secretary shall 

insure that the confidentiality of such information is maintained and such information shall not be subject to the 

Freedom of Information Act (5 U.S.C. 552), as amended.  

(b) Disclosure of information for enrollment of Indian child in tribe or for determination of member rights or benefits; 

certification of entitlement to enrollment 

Upon the request of the adopted Indian child over the age of eighteen, the adoptive or foster parents of an Indian child, 

or an Indian tribe, the Secretary shall disclose such information as may be necessary for the enrollment of an Indian child 

in the tribe in which the child may be eligible for enrollment or for determining any rights or benefits associated with 

that membership. Where the documents relating to such child contain an affidavit from the biological parent or parents 

requesting anonymity, the Secretary shall certify to the Indian child's tribe, where the information warrants, that the 

child's parentage and other circumstances of birth entitle the child to enrollment under the criteria established by such 

tribe. 

1952. Rules and regulations 

Within one hundred and eighty days after November 8, 1978, the Secretary shall promulgate such rules and regulations 

as may be necessary to carry out the provisions of this chapter.  

1961. Locally convenient day schools 

(a) Sense of Congress 

It is the sense of Congress that the absence of locally convenient day schools may contribute to the breakup of Indian 

families. 

(b) Report to Congress; contents, etc. 

The Secretary is authorized and directed to prepare, in consultation with appropriate agencies in the Department of 

Health and Human Services, a report on the feasibility of providing Indian children with schools located near their 

homes, and to submit such report to the Select Committee on Indian Affairs of the United States Senate and the 

Committee on Interior and Insular Affairs of the United States House of Representatives within two years from 

November 8, 1978. In developing this report the Secretary shall give particular consideration to the provision of 

educational facilities for children in the elementary grades. 

1962. Copies to the States 

Within sixty days after November 8, 1978, the Secretary shall send to the Governor, chief justice of the highest court of 

appeal, and the attorney general of each State a copy of this chapter, together with committee reports and an 

explanation of the provisions of this chapter. 

1963. Severability 

If any provision of this chapter or the applicability thereof is held invalid, the remaining provisions of this chapter shall 

not be affected thereby. 
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Foster Care/Pre-Adoptive Placements Tribal Resources 

Name of Foster Care/Pre-Adoptive 

Placements  
Description Contact Information 

American Indian Child Resource Center  Located in Oakland, CA. Licensed to 

certify homes in: , Solano, Yolo, 

Sacramento, San Francisco, Alameda, 

Contra Costa, San Joaquin, Santa Clara, 

San Mateo counties. 

 Website: http://www.aicrc.org/new-page-3 

 

Contact: fostercare@aicrc.org  

Indian Child and Family Preservation 

Program  

Recruitment of Indian foster families in 

Santa Rosa and Ukiah, CA. 

Website: https://www.icfpp.net/services 

Contact: Santa Rosa (707) 544-8509, Ukiah 

(707) 463-2644 

Indian Child & Family Services: A Tribal 

Consortium Strengthening Indian 

Children and Families  

in Temecula, CA. Licensed tribal foster 

family and adoption agency. Service area 

includes: Riverside, San Bernardino, and 

San Diego Counties. 

Website: 

https://indianchildandfamily.org/about.html 

Contact: 800.969.4237 

Karuk Tribe Child and Family Welfare 

Services Program  

Offices in Orleans, Yreka, and Happy 

Camp, CA. Recruitment, training and 

certification for Native American foster 

parents/relative caretakers. 

Website: 

http://www.karuk.us/index.php/depart

ments/child-and-family-services/menu-c

fs-cws 

Contact: (530) 841-3141 

Tolowa Dee-ni Nation Community 

Family Services  

Foster care program in Smith River, CA. Website: 

https://www.tolowa-nsn.gov/departme

nts/cfs/ 

Contact: (707) 487-9255 

Tule River Tribe, IV-E Tribe Home Studies for relative and/or Tribal 

placement homes. 

Website: 

http://www.tulerivertribe-nsn.gov/icwa

/ 

Contact: 559-853-6057 

 

 Yurok Tribe Social Services Indian Child 

Welfare Program 

Recruits, trains, and designates tribal 

foster homes. 

We Website: 

http://www.yuroktribe.org/departments/so

cialservices/socialservicesicwa.htm 

Contact: gshaw@yuroktribe.nsn.us 
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Active Efforts During the COVID-19 Crisis 

The COVID-19 crisis has severely impacted Indian Child Welfare 

(ICWA) cases. Some issues include, but are not limited to: 

• Delay of time-sensitive court hearings,  

• Disruption or cancellation of Tribal family visits, and  

• Delay in the delivery of case plan services. 

Active Efforts should not wait! During the best of times, early 

intervention is critical for achieving positive outcomes for a child and 

their family involved in the child welfare system. During the COVID-19 crisis, children and their families may 

suffer additional stress and trauma that may reduce their success in completing their case plan.    

Continued provision of active efforts, rehabilitative, and preventative services may be key to addressing and 

reducing COVID-19 related stressors.  Delaying these services may result in damage to the family that cannot 

be addressed with an extension of services.  During this crisis, provision of active efforts may require creative 

strategies. Below you will find resources and suggestions to encourage and continue the provision of active 

efforts for Indian children and their families. 

Active efforts require the social services agency to take an active role in locating, accessing, and using 

appropriate resources. As an advocate for tribal families, remind county social workers that active efforts 

require more than just the passive efforts of providing information to parents and children on how to obtain 

internet, computers, phones, and other resources.   

ICWA advocates play an essential role in facilitating active efforts and collaborating with the county social 

worker to assist tribal family in identifying and addressing their needs. This may require informal discussions 

with the social services agency or by conducting online or telephonic Child and Family Team (CFT) Meetings. 

The following are some possible active efforts: 

o Assisting parents and children in following the necessary steps to obtain these resources, to use them, 

and to continue to have access to these resources 

o Assisting Native families with filling out and following up on applications on behalf of the tribal family.  

o Assisting a parent or child with obtaining, using and maintaining technological tools (setting up voice 

mail, learning to use a computer, setting up internet or phone service, determining a safe place to 

store technology devices, and obtaining affordable services for the devices) 

o Checking-in with children and foster families may consist of asking about their technological needs and 

capacity for using the devices. 

If COVID-19 has disrupted case plan goals related to visitation, you may need to contact your attorney 

immediately. Under Emergency Rule 6(c)(7) of the California Rules of Court, objections to modifications in 

visitation should be brought to the court’s attention within 14 days with the party challenging the modification 

to bear the burden at the hearing. Your attorney will help you determine if filing a motion with the juvenile 

court is appropriate. 
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IDEAS TO GET YOUR CASES BACK ON TRACK WITH ACTIVE EFFORTS: 

Routinely Check with Your Tribal Families to identify their needs during COVID-19 
and Ensure they have the Technology to Access to Their Children, Services, and 
Support Networks 

County/Social Services agencies have the following responsibilities:  

o To ensure parents have access to their children, case plan 
services, and their safe support network 

o To make sure foster children can maintain connections with 
their parents, siblings, extended family, as well as other persons 
essential to them  

While physical contact is limited due to COVID-19, tribal families must 

use the internet, computers, or phones to access their children, case 

plan services, and support networks.  

All children, parents, foster parents, and critical support persons 

should have access to these tools, as well.  

For these responsibilities to be fulfilled during COVID-19, the social services agency and concerned 

representatives must assist tribal families with obtaining and using technological communication tools, and 

offer strategies for families to establish appropriate boundaries and rules in regards to the devices. Taking 

away technology devices as a form of punishment should be reconsidered at this time, as it may be the only 

way to communicate with their loved ones.  

 

Technology Resources 

Advocates working with a non-profit organization can apply to the following resources to receive discounts 

software, hardware, and services from major brands. 

o https://www.techsoup.org/ 

Information on low or no cost phones and phone plans can be found at the following websites:   

o https://www.obamaphone.com/get-obama-phone  

o https://www.whistleout.com/CellPhones/Guides/free-government-cell-phones 

Information on low-cost computers or internet service can be found at:   

o http://www.internetforallnow.org/get_affordable_internet_today 

National program to connect families to internet/computer resources: 

o  https://www.everyoneon.org/  

Low-cost AT&T Access for limited-income households: 

o https://m.att.com/shopmobile/internet/access/  
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 Low-cost internet and free Chromebook:  

o  https://www.human-i-t.org/request-internet  

Free internet for students, low-cost internet for low-income seniors and veterans:  

o https://www.alticeadvantageinternet.com/  

Information on free laptops, cell phones, and internet for foster youth can be found at:   

o https://www.jbaforyouth.org/covid-19-resources/ 

Routinely Evaluate and Revise Case Plans to Meet the Needs of Your Tribal Family’s 

Current Situation 

Active efforts are required by social services to guide families through the steps to make progress in their case 

plans (WIC § 224.1(f)).  

COVID-19 has likely impacted or changed the tribal family’s needs.  Those 

needs will continue to change as we move forward through these uncertain 

times 

Some services may no longer be available, and other service providers may 

have changed the way they offer services.  

Therefore, a family’s case plan needs to be evaluated and updated; and, a 

new case planning meeting must be set up to ensure active efforts to reunify the family continue.  

This includes, but it is not limited to: 

o Identifying appropriate and available services 
o Helping the parents overcome any barriers to access the available services 
o Assisting with accessing resources 
o Revaluating services available as COVID-19 restrictions change 

Case plans must continue to be practical and possible and include services that are available to the family, and 

that will result in timely reunification. 

Updating the case plan with a county child welfare agency, 

o Consider if telephone/online or other alternative services can meet each case plan component.  
o Consider whether current local services can continue by phone or video conferencing. 
o Consider if therapy should increase due to added stress and isolation from COVID-19 or decrease due 

to progress.  
o Consider if additional therapy needs to be put in place to cover services such as domestic violence or 

substance abuse that the parent(s) previously received in-person and may no longer be available. 
o Consider if telemedicine needs to be arranged for the family. 
o Consider if the parent attending 90 AA or NA online meetings in 90 days and working the twelve steps 

could be an alternative way to meet a substance abuse treatment goal. 
o Consider mobile services or services outside of healthcare facilities that can provide drug testing. 
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o Consider if social workers have the training to administer oral or urine testing at the parent’s home or 
alternative settings (as it is a standard practice for social workers to administer drug tests in some 
counties). 

o Consider if social workers can request authorization to receive training to administer drug tests and 
continue offering drug tests 

Please note the American Society of Addiction Medicine, can provide oral or home breathalyzer tests to be 

self-administered and monitored via telehealth or by the social worker through video conferencing. 

COVID-19 Resources 

California Department Social Services- Tribal Affairs, COVID-19: 

o https://cdss.ca.gov/inforesources/cdss-programs/tribal-affairs/tribal-affairs-covid-19 

American Society of Addiction Medicine-Adjusting Drug Testing Protocols: 

o https://www.asam.org/Quality-Science/covid-19-coronavirus/adjusting-drug-testing-protocols 

 

National Indian Child Welfare Association, COVID-19 Resources for Families: 

o https://www.nicwa.org/coronavirus/ 

National Congress of American Indians, COVID-19 Resources for Indian Country: 

o http://www.ncai.org/Covid-19 

 

Ensure Tribal Children and Parents Have Meaningful, Frequent Family Time. 

Consistent and frequent visitation is legally required to occur for the 

well-being of the child (WIC§ 361.2).  

Also, active efforts require that the social services agency supports 

regular visits in the most natural setting to ensure the health, safety, 

and welfare of the child (WIC § 224.1(f)(7)).  

Visitation is a priority! These standards are critical and should be applied 

during these challenging times.  

Make sure visitation is continuing for tribal families and is appropriate in amount and duration, and occurring 

in the least restrictive manner and natural setting that is safe and healthy for the child. 

“Thinking Outside the Box” Considerations are as follows: 

o Can visitation continue in-person? 
o What could safety look like for children during this time? 
o How can possible exposure to COVID-19 be limited?  
o Can family members or foster families provide transportation and supervision of family time to limit 

contacts and possible exposure to COVID-19? 
o Can in-person visitation safely occur outdoors?  
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o Can you borrow ideas from family law cases and consider what families with joint custody of children 
are doing during the pandemic to limit exposure from custody exchanges and can visitation in the Child 
Welfare matter function in a similar manner?  

o Can visitation be arranged through a window outside the parent’s or child’s home with the assistance 
of a cell phone, or if visitation can be arranged keeping a distance of six feet away if direct contact 
would not be appropriate or safe? 

o Can children be reunified with their parents in an expedited manner if the child’s safety would not be 
jeopardized? 

 

No Other Preferred Alternatives Are Available, What Then? 

Active efforts further require considering alternative ways to address the needs of the family, if the optimum 

services do not exist or are not available (WIC § 224.1(f)(10)). 

It is imperative to remember that while dealing with the stress and isolation of COVID-19, children may 

require more frequent visitation.  

Consider if visitation should be more frequent to provide for the same number of hours of visitation 

pre-pandemic and consider adding more visitation time if appropriate to meet the family’s needs. 

If visitation cannot be met using the considerations above, phone or video visitation should be arranged.  

As an ICWA advocate, this may include providing suggested activities for the tribal family such as reading 

together, singing or dancing together, and playing games together during a phone or video visitation.  

Parents and children should receive assistance with ideas to make the most out of any phone or video time 

together and to deal with the physical separation.  

Other ideas may include writing letters or sending cards, looking through family pictures or albums, creating a 

family tree, and having discussions about family ancestry and tribal heritage. 

 

Visitation Guides & Resources  

Guides on having a successful phone or video visitation can be found at:   

o https://haralambie.com/wp-content/uploads/2016/10/When-You-Cant-Be-There-in-Person.pdf  

o https://www.nccdglobal.org/blog/successful-video-visits-young-children 
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Understanding Current Authorities for Visitation 

Although many courts have passed blanket orders or other mass orders restricting 

visitation at the request of the social services agency, these orders are in opposition to 

federal and state authority standards, guidance, and regulation. 

Active efforts require the social services agency to conduct their efforts in a partnership 

with the Tribe and tribal family, to notify and invite the Tribe to participate in all essential 

aspects of the case and to ensure decisions are consistent with the prevailing social and 

cultural conditions and way of life of the Tribe (WIC § 224.1(f)).  

For the sake of active efforts and a culturally appropriate assessment, insist on the Tribe being included during 

the social services agency’s visitation assessment, or ask to hold a virtual family team meeting to work through 

the visitation assessment before any modifications are made, (or as soon as possible if you find out changes 

were already made). 

A case-by-case assessment of visitation is required, and total visitation time should continue at the previously 

ordered pre-pandemic amounts as needed for the following federal and state authorities: 

Children’s Bureau Federal Guidance, March 27, 2020 

o Asks courts to discourage or refrain from issuing blanket court orders to reduce or suspend family 
time.  

The California Department of Social Services, All County Letter 20-25, March 21, 2020 

o Require county child welfare agencies to work to maintain face-to-face visits, particularly for children 
under the age of three (3) years old, while these young children are developing critical early bonds with 
their parents.  

The Judicial Council of California, Emergency Rule of Court, Rule 6(c)(7), April 6, 2020 

o Gives county child welfare agency the discretion to change the manner of how visitation will occur (i.e., 
move from in-person visitation to phone or video conferencing) after performing a case-by-case 
assessment. This includes: 

o Balancing of any recent health directives 
o The best interest of the individual child  
o Consideration of whether in-person visitation can take place safely for each child  

o The county child welfare agency is required to provide five (5) court day notice to all attorneys and 
parties before making any change in the manner of how visitation will be provided. 

 

Resources on Authorities and Guidance  

Information on federal guidance for visitation during the pandemic can be found here:   

o https://cdn.ymaws.com/www.naccchildlaw.org/resource/resmgr/news_items/march_27,_2020_le 

tter_from_a.pdf 

o https://www.naccchildlaw.org/page/CoronavirusCOVID-19 

Information on state guidance for visitation during the pandemic can be found here:   
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o https://www.cwda.org/sites/main/files/file-attachments/cws_placement_preservation_guidance_acl_

20-33.pdf?1585750562 
o https://www.cdss.ca.gov/Portals/9/Additional-Resources/Letters-and- 

Notices/ACLs/2020/ACL20-25.pdf 

Emergency Rules of the California Rules of Court can be found here:   

o https://jcc.legistar.com/View.ashx?M=F&ID=8234474&GUID=79611543-6A40-465C-8B8B- 

D324F5CAE349 

California Department of Social Services contains state guidance to county agencies:  

o https://www.cdss.ca.gov/inforesources/2020-all-county-letters 

Online Substance Abuse Resources and Services  

Substance Abuse and Mental Health Services Administration-Tribal Affairs 

o https://www.samhsa.gov/tribal-affairs 

Substance Abuse and Mental Health Services Administration-Programs for Native Youth: 

o https://www.samhsa.gov/tloa/native-youth-resources 
A Guide to Addiction and Recovery for Native Americans: 

o https://www.recovery.org/demographics-recovery/native-americans/ 

Guidelines on adjusting drug testing protocols during the pandemic can be found here:   

o https://www.asam.org/Quality-Science/covid-19-coronavirus/adjusting-drug-testing-protocols 

Treatment and Recovery Best Practices 

o https://www.ihs.gov/mspi/bppinuse/treatmentbp/ 

In the Rooms:  

o https://www.intherooms.com/home/?fbclid=IwAR0jah6iT17ls-QFa_WQbz9d9I- 

bXv92Qgxt0RYOqlPyXhYVsrp2ngHKm-4 

Smart Recovery: 

o https://www.smartrecovery.org/smart-recovery-toolbox/smart-recovery- 

online/?fbclid=IwAR1WYJ_y_YKdYglurQ2r3L1MIaNAZ-ihdq6Lz6Mux-u8GGsTLDsdINUCWSk  

Alcoholics Anonymous (AA):  

o http://aa-intergroup.org/directory.php 

Narcotics Anonymous (NA):  

o https://virtual-na.org/ 

Alanon Electronic Meetings: 

o https://al-anon.org/al-anon-meetings/electronic-meetings/ 

Online Mental Health chat rooms, forums, online meetings and phone in support groups and meetings: 
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o https://namimainlinepa.org/online-and-telephone-support- 

groups/?fbclid=IwAR0QZnWSDebKDTYZM6I1nhPA0G7xZKrJi3AJ-YK- NiZlGkQhRFksAoo1DiADepression 

Online Therapy: 

o https://www.verywellmind.com/best-online-therapy-4691206 

Online Parenting: 

o https://www.parentmap.com/article/theres-an-online-parenting-class-for-that 

https://courtorderedclasses.com/ParentingOnline.html 

Online 52 Week Batterer Intervention Program:   

o https://courtclasses.org/products/batterer-intervention-program-52wk 

o https://mentalhealth.openpathcollective.org/batterers-intervention/ 

o https://s2sdvonline.com/classes/domestic-violence-52-week-class/  

o http://www.courtorderedclasses.com/battery.html 

 

Are Tribal Children in Congregate Care? Evaluate to see if there is an Alternative 

Placement Available. 

Congregate care placements such as group homes or residential treatment facilities place tribal children at 

extreme risk of exposure to COVID-19. This is due to residents in congregate facilities live in proximity with 

each other, crowding, various staff members entering and exiting the facility, contribute to the increased 

exposure risk. Congregate care facilities don’t typically have the resources to provide adequate cleanliness and 

isolation to protect children in the facility. For this reason, some congregate-care facilities have closed.  

Considerations should be made regarding whether it is appropriate to move children out of congregate care 

facilities. Relocation could cause significant trauma to the child and may contribute to additional community 

spread, placing an unnecessary strain on the child and emergency COVID-19 response infrastructure and 

mitigation efforts.  

Identifying alternative placements for any child is extremely challenging in this time of restricted travel and 

increased social distancing. The child welfare system must prioritize placement preservation as a critical 

strategy.  

At the same time, please note that children in congregate care settings should continue to be reunified with 

their families or moved into home-based care settings, as appropriate and consistent with any existing court 

orders. 

ICWA Compliant Placements 

ICWA compliant placements for Indian children in foster care, pre-adoptive, and adoptive placements. Active 

efforts are required to consider placing an Indian child with family/extended family, including families as 

defined by tribal law or custom, and work with tribal social workers to identify placement options and existing 

and potential relationships for the child. This a diligent search for the Indian child’s extended family members 
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and include contacting and consulting with extended family members (§ 224.1(f)(4)).  

Work with the social services agency to renew family search efforts and efforts to find tribal or other foster 

homes. Consider placing a child in family settings, finding an alternative place for the child, and reunifying the 

child with their family. Some considerations when placing Indian children: 

o Is the placement meeting the current needs of the child? 
o Is the placement the least restrictive placement?  
o Is the placement no longer necessary?  

As an ICWA advocate, make sure to keep standards high and make sure the social services agency is looking 

for the right placement for the child and not just a placement for the child. 

If a preferred placement is not available, 1) work to qualify a family or familiar place for the child, and 2) place 

with a caregiver who is willing to promote family, cultural and tribal connections, cooperate with the Tribe and 

continue to seek other familial relationships for the child. Make sure you include this information in case 

planning and routinely check to make sure it is meeting the needs of the child.   

Recruitment of Tribal Foster Families 

Work with the social services agency and your Tribe to increase tribal foster parent recruiting efforts. During 

this time, while people are sheltering in place, may have more availability, and are looking for a way to give 

back to the community, becoming a tribal foster family may be an excellent option for some.  Potential foster 

parents are eligible to receive funds for the support of the child. This income will not be taxable when filing tax 

returns or affect a family from receiving unemployment or other income-related benefits.  

Active Efforts for Children Who Must Remain in Congregate Care 

If a child must remain in congregate care, ask the following questions: 

o What will happen if there is an outbreak at the facility?  
o What will happen if staff members are sick and unable to work? 
o What measures have been put in place to keep the facility clean? 
o Are there ways to isolate a child if a child becomes ill at the facility? 
o What would isolation look like for that child? 

Have a specific backup plan in place for the child should the facility need to close and to care for the 

well-being of the child should they become exposed to COVID-19 while at the facility. 

 

Emergency Plan Resources 

Ideas for making emergency plans with youth in congregate care can be found here:   

o https://ylc.org/wp-content/uploads/2020/03/YLC-Toolkit-for-Emergency-Planning-with-Youth-in- 

Congregate-Care.pdf 
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Other Resources 

A Sample “Motion to Resume Visitation” 

Based on Colorado law but can serve as an example to be drafted with an attorney to meet the appropriate 

authorities for your case. 

o https://www.naccchildlaw.org/resource/resmgr/policy/motion_to_address_visitatio.docx  

Alliance for Children’s Rights  

Information on food assistance, health care, housing, and emergency aid, education, employment, and more:  

o https://kids-alliance.org/covid-19/ 

National Association of Counsel for Children 

Information on various COVID-19 issues, federal communication and guidance for CWS cases during the 

COVID-19, and news related to how foster youth and child welfare systems are affected by COVID-19: 

o https://www.naccchildlaw.org/page/CoronavirusCOVID-19 

John Burton Advocates for Youth 

Information on food support, healthcare, childcare, unemployment benefits, higher education, financial aid, 

resources by county and more:  

o https://docs.google.com/document/d/1AMR6VLFrIGcFyJkzFcum1O8pwWJZzwjsFdlq0_G7i5M/e dit# 

Information for teens and Non- Minor Dependents:  

o https://www.jbaforyouth.org/covid-19-resources/ 
 
 

References:  
o Adapted from CILS’S Active Efforts In ICWA Cases During The Pandemic. Retrieved from: 

https://www.calindian.org/wp-content/uploads/2020/04/Active-Efforts-and-Reasonable-Servic

es-During-the-Pandemic.pdf 

o All County Letter No. 20-33 

o WIC §224.1 (7) (F); WIC §361.7 (B); & WIC § 361.7, 361(D) 
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PRACTICE TIPS CHECKLIST 

ACTIVE EFFORTS, AB 3176 

WIC §224.1 (7) (f) 

Definition: 

“Active efforts” means affirmative, active, thorough, and timely efforts intended primarily to maintain or reunite an Indian child with his or her family. 

 

 

If an agency is involved in an Indian child custody proceeding, active efforts shall include assisting the parent, parents, or Indian custodian through the steps of a 

case plan and with accessing or developing the resources necessary to satisfy the case plan.  

 

To the maximum extent possible, active efforts shall be provided in a manner consistent with the prevailing social and cultural conditions and way of life of the 

Indian child’s tribe and shall be conducted in partnership with the Indian child and the Indian child’s parents, extended family members, Indian custodians, and 

tribe. Active efforts shall be tailored to the facts and circumstances of the case and may include, but are not limited to, any of the following: 

 

Active Efforts,  

WIC §224.1 (7) (f); 

WIC §361.7 (b); & WIC §361.7, 361(d) 

Recommended Activities for Petitioning Agency 

 

Potential Benefits of Tribal Contact 

1) Conduct a comprehensive assessment of 

the circumstances of the Indian child’s 

family, with a focus on safe reunification 

as the most desirable goal. 

 

 
 

 

 

BEST PRACTICES: 

✓ Assume ICWA may apply in a 
case until otherwise determined 

to avoid unnecessary delays or 

to disrupt future placements or proceedings. 
 

✓ At the beginning of a case involving an Indian 

child, a caseworker is required to engage in 
meaningful consultation with the tribe as soon 

as possible.   
 

✓ Make sure everything is documented in detail 

included an attachment in all court reports. 

 Access to culturally relevant resources and 

informal support networks 
 

 Access to informative material on child-rearing 

practices and traditional Indian parenting. 

 

 Access to a copy of tribal children’s codes, 

particularly sections referring to placement 
preferences and definitions of relatives (check 

tribal websites), knowledge of familial structure, 

tribal involvement in meetings. 

 

 Awareness of tribe’s ability and resources to 
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Evaluate the circumstances of the Indian child’s 

family using a strength-based approach 

 

A. Request that the Indian child’s parents, 

custodian, and tribal agency assist in 

assessing and developing the case.  

 

 Involve the following: 

▪ Indian child’s parents,  

▪ “Indian Custodian” (defined by ICWA 
as “Any Native person who has legal 

custody of the child under tribal law or 

custom or under state law or to whom 
the parent has transferred temporary 

physical care, custody, or control”) 

▪ The child’s tribe (If the child is 

affiliated with, or eligible for, 
membership in more than one tribe, all 

tribes should receive notice) 

▪ The BIA (only if identity/location of the 
tribe and/or parent, or Indian Custodian 

cannot be determined) 

 Contact the tribe(s) identified by the client’s 

family. 

 Consultation with the Indian child’s tribe 
includes, but is not limited to: 

o A verbal and written communication via 

telephone, regular or electronic mail, or 

facsimile; 
o In person meetings; 

o Team Decision Making (TDM) 

Meetings; or 
o Family Group Decision Making 

(FGDM) Meetings. 

 Ask for tribal assistance in completing all 

state assessment/plan requirements: 
o Safety Plan 

o Confirming the Safe Environment Plan  

o Child and Adolescent Needs and 

assist the agency in providing active efforts. 
 

 Building a positive relationship with the Indian 

child’s parents, custodian, and tribe. 
 

 Completing a family tree or pedigree chart. 
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Strengths Tool 

2) Identify appropriate services and 

helping the parents overcome barriers, 

including actively assisting the parents in 

obtaining those services. 

 

 

B. Develop a case plan 

 Seek out the necessary family preservation 
and wrap-around services to support the 

family with the child in the home, except 

where imminent physical or emotional harm 

may result 

 Involve the child, if of sufficient age, in the 
design and implementation of case plan  

 Ask whether tribal child welfare agency 

staff can assist in developing a case plan in 

conjunction with the county agency. 

 Ask if there are prevailing social and 
cultural standards or specific resources, 

programs, or services that may help in 

providing and developing a case plan. 

 Request a list of resources tribe(s) might 
have.  

 Access to culturally relevant resources and 
informal support networks. 

 

 Access to informative material on child-rearing 

practices and traditional Indian parenting. 

 

 Access to copy of tribal children’s codes 
particularly sections referring to placement 

preference and definition of relatives (check 

tribal websites) knowledge of familial structure 

tribal involvement in meetings. 

 

 Awareness of tribe’s ability and resources to 
assist the agency in providing active efforts. 

 

 Building a positive relationship with the Indian 
child’s parents, custodian, and tribe. 
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3) Identify, notify, and invite 

representatives of the Indian child’s 

tribe to participate in providing support 

and services to the Indian child’s family 

and in family team meetings, 

permanency planning, and resolution of 

placement issues. 

 

 

Invite representatives of child’s tribe(s) to 

participate in custody proceeding at the earliest 

point and solicit active advice throughout the 

proceeding  

 

A. Ensure representatives of the child’s tribe(s) are 

notified and invited to participate at the earliest 
point and throughout the proceeding. 

 Provide information to the tribe(s) regarding 

circumstances leading to county agency 

involvement 

 The notice must be sent by registered mail, 
return receipt requested. A copy of this 

notice should be filed in the case file and 

with the court, along with any returned 

receipts. 
B. Actively request from the tribe(s), advice 

throughout the proceeding 

 Keep tribe(s) updated on circumstances 

and/or activities 

 Access to updated tribal information including 
contact information, family information, and 

additional resources. 

 

 Actively update on circumstances and progress 

in the case. 

WHEN SHOULD NOTICE BE SENT? 

No requests for a court proceeding (except for 

emergency removals) can be made until: 

✓ At least ten days after receipt of notice by 

parents or Indian Custodian, or after 30 days if 

20 additional days are requested by the parents 
or Indian Custodian to prepare for the 

proceedings; or 

✓ At least ten days after receipt of notice by the 
tribe, or after 30 days if the tribe requests an 

additional 20 days to prepare or the proceeding; 

or 

✓ No fewer than 15 days after receipt of notice by 
the Bureau of Indian Affairs 
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4) Conduct or cause to be done a diligent 

search for the Indian child’s extended 

family members, and contacting and 

consulting with extended family 

members to provide family structure 

and support for the Indian child and the 

Indian child’s parents. 

 

 

Notify and consult with extended family 

members to provide structure and support  

 

A. At the initial contact with the tribal child 
welfare agency, ask whether there may be 

additional extended family members that might 

assist in providing support to the child. 

 Reference the CA AD 67 Form, Information 
about the 

Birth Mother 

 Continue to update references on the form 

using tribes, and immediate extended family 
for accuracy and new information 

B. Consult and solicit support from family 

members as they are identified to improve the 

ability to fulfill placement preferences. 

 Initiate extended family searches as in any 
other child welfare case. 

 When an Indian child may have significant 

relations, and contact with two or more 

tribe(s) include that information. 

 Access to additional information for family tree 
and placement preferences. 

 

 Ability to assure cultural connections are made 
and that family support was incorporated. 

 

 Improve ability to fulfill placement preferences. 

5) Offer and employ all available and 

culturally appropriate family 

preservation strategies and facilitating 

the use of remedial and rehabilitative 

services provided by the child’s tribe. 

 

 

Employ available culturally appropriate family 

preservation strategies 

 

 Continue to collaborate with the child’s Tribe(s) 

or designated tribal agency(cies) to provide 

cultural strategies suggested by the child’s 

tribe(s) 

 Consult with the child’s tribe(s) regarding 
cultural activities that might assist in supporting 

family preservation 

 Become familiar with tribe(s) website, 

community conferences, or other cultural 
activities 

 Consult with tribes to incorporate identified 

preservation strategies in the case plan and 

family engagement 

 Access to information on Tribal resources and 

activities to ensure provisions of culturally 

appropriate family preservation strategies. 

 

 Gain knowledge of available tribal resources or 

federal programs associated with the tribe(s) 
such as Indian Health Services, Tribal Youth 

Programs, Tribal Education Programs. 

 

 Access to culturally relevant resources and 
informal support networks. 

 

 Access to informative material on child-rearing 
practices and traditional Indian parenting. 

 

 Access to copy of tribal children’s codes 
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 Actively assist the family in engaging in 

identifying preservation strategies 

particularly sections referring to placement 
preference and definitions of relatives (check 

tribal websites), knowledge of familial structure, 

tribal involvement in meetings. 

 

 Awareness of tribe’s ability and resources to 

assist the agency in providing active efforts. 

 
 Building a positive relationship with the Indian 

child’s parents, custodian, and tribe. 
 

6) Take steps to keep siblings together 

whenever possible. 

 

 

Provide resources and develop necessary steps to 

ensure siblings stay together. 

 Continue to collaborate with the child’s tribe(s) 
or designated tribal agency(cies) to provide 

cultural strategies suggested by the child’s 

tribe(s). 

 Consult with the child’s tribe(s) regarding 

cultural activities that might assist in supporting 
family preservation. 

 Become familiar with tribe(s) website, 

community conferences, or other cultural 

activities. 

 Consult with tribes to incorporate identified 
preservation strategies in the case plan and 

family engagement. 

 Actively assist the family in engaging in 

identifying preservation strategies. 

 Access to information on tribal resources and 
activities to ensure provisions of culturally 

appropriate family preservation strategies. 

 

 Gain knowledge of available tribal resources or 

federal programs associated with the tribe(s) 

such as Indian Health Services, Tribal Youth 
Programs, Tribal Education Programs. 

 

 Access to culturally relevant resources and 

informal support networks. 
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7) Support regular visits with parents or 

Indian custodians in the most natural 

setting possible, as well as trial home 

visits of the Indian child during any 

period of removal, consistent with the 

need to ensure the health, safety, and 

welfare of the child. 

 

 

Support regular visits with parents or custodians 

to ensure consistency with the needs of the child. 

 

 Initiate frequent contact with the client and 

service providers 

 Consult with the family and tribe on home visits 

and identify culturally appropriate methods to 
meet the needs of the child. 

 Encourage and support family participation in 

meeting case goals 

 Explore alternatives to service deficits. For 

example, use positive Indian parenting and 

education. 

 Collaborate with family and tribes to develop 
creative solutions when needed. 

 Gain tribal insight to assist with client progress 
and overcome barriers. 

 

 Access to culturally relevant resources and 
informal support networks. 

 

8) Identify community resources, including 

housing, financial assistance, 

transportation, mental health, and 

substance abuse services, and peer 

support services, and actively assisting 

the Indian child’s parents or, when 

appropriate, the child’s family, in 

utilizing and accessing those resources. 

 

 

Provide community resources and information to 

an Indian child’s family and actively access those 

resources. 

 

 Become familiar with culturally appropriate 

Tribal resources of the child’s Tribe(s), or those 
that exist near the county agency 

 Actively assist the family in accessing services 

from county agency programs, community 

culturally appropriate programs, and tribal 

programs 

 Access to information on tribal resources 

 

 Knowledge of available community and federal 

programs that are available to tribes and tribal 

members 
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9) Monitor progress and participation in 

services. 

 

 

Regularly identify barriers to client progress and 

participation and actively assist in overcoming the 

obstacles. 

 

 Initiate frequent contact with the client and 
service providers. 

 Consult with the family and tribe on potential 

barriers and identify culturally appropriate 

methods to overcome or address the issues. 

 Encourage and support family participation in 

meeting case goals. 

 Gain tribal insight to assist with client progress 
and overcome barriers. 

10) Consider alternative ways to address the 

needs of the Indian child’s parents and, 

where appropriate, the family, if the 

optimal services do not exist or are not 

available. 

 

 

Employ creative means to address the needs of 

the family and child.  

 

 Discuss barriers to service 

implementation and service provision 

 Explore alternatives to service deficits. For 
example, use an elder to conduct parenting and 

education. 

 Collaborate with family and tribes to develop 

creative solutions. 

 Gain tribal involvement in creative 

problem-solving. 
 

 Gain tribal insight to assist with client progress 

and overcome barriers. 

 

11) Provide post-reunification services and 

monitoring. 

 

 

Implement post-reunification services to the case 

plan, identify barriers to client progress and 

participation, and actively provide resources to 

overcome any obstacles. 

 

 Initiate frequent contact with the client and 

service providers. 

 Consult with the family and tribe on 

post-reunification services and identify 
culturally appropriate methods to overcome or 

address issues related to post-reunification. 

 Encourage and support family participation in 

 Gain tribal insight to assist with client progress 
and overcome barriers. 

 

 Gain tribal involvement in creative 
problem-solving. 

 

 Access to information on tribal resources 

 

 Knowledge of available community and federal 
programs that are available to tribes and tribal 

members. 
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meeting case goals 

 Educate family on post-reunification services 
and actively offer on where to find these 

services. 

 

Note: The Active Efforts table is designed to assist the petitioning agency in meeting that effort, and should not be considered inclusive, but should be regarded as a guideline to 

help understand the breadth of meeting active efforts. 
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PREPARING FOR COURT HEARINGS  

RECOMMENDATIONS FOR ICWA ADVOCATES AND TRIBAL SOCIAL WORKERS 

Indian Child Welfare Act (ICWA) Cases Legal Findings and Orders  

*All citations in this chart are to the Indian Child Welfare Act (ICWA) (25 U.S.C. 1901 et seq.), California Welfare and Institutions Code (W.I.C.), California Rules of 
Court, and All County Letters. *Adapted from the Revised January 2015, Judicial Council of California Juvenile Dependency Courts for ICWA Cases 

 

BEST PRACTICES 

 Prepare a case file, document everything, and make copies 

 Read/be familiar with your own report and allegations  

 Be mindful of the distinction between "findings" and "orders."  

 Ask yourself: Does the Tribe need to file anything? 

 Gather information and request access for case files to prepare for court and make sure everything gets done in a timely manner. 

 Consultation with the Tribe and report to the court at every Hearing; Engagement with tribal families is ongoing. 
 Connect with the social worker, speak, and collaborate with representatives (i.e., Dept., Tribal, etc.) before the court  

 Ensure Active Efforts and concurrent planning start at the beginning of the case and needs to be continuously assessed with the child, parents, and 
caregivers during visits with S.W. (Division 31 Section 320) 

 Scrutinize both the plan and the narrative supporting the recommended disposition, and make sure the plan is tailored to the specific needs of a particular 

Indian family. 

 Make time to review reports as you move through each dependency hearing 

 Be proactive, and do not make assumptions. 

 Tribal ICWA worker can request Transfer to Tribal Jurisdiction by asking that the case be moved to tribal court as defined by the Tribe 

 Learn how to interpret/look for specific compliance on the legal findings after each Hearing 

 Motion for intervention (Tribes can Intervene at any point in an Indian child custody proceeding) 

 Tribes can request a continuance up to 20 days to get ready for a hearing (this excludes the detention hearing) 

 ICWA Advocate can be appointed to represent an ICWA case 

 Tribes have the option to intervene orally or in writing  

 Advocates need to advise the Tribes must receive necessary court documents to proceed with the case.  

 Find a qualified expert witness as soon as possible 
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ICWA PROVISION WHEN DOES THIS HAPPEN? 
FEDERAL, WELFARE AND INSTITUTIONS CODE 

AND STATE LAW CITATIONS 

Inquiry Investigation/Initial/Detention Hearing 
and subsequent hearings as needed 

W.I.C. § 224.3; C.A. Rules of Court, Rule 
5.481(a)(b)(c) 

 

ORDERS CHECKLIST HOW TO PREPARE? 

 Investigation; Initial/Detention Hearing 

 Referral; Investigation; Inquiry; Initial/Detention/Disposition or 
Jurisdiction/Disposition Hearing 

 The court finds that the agency and the court have inquired whether the 

child is or may be an Indian child and 

 The court finds the ICWA 010(A) attachment has been completed and is in 

the court file; and 

 The court finds that both parents or the Indian custodian have completed the 

ICWA 020 and those documents are in the court file 

 

1. In all cases, at the initial intake, as part of active efforts, the social workers 

shall in inquire with the child if the child is old enough, the child's parent(s), 

legal guardian(s), or the child's Indian custodian, whether the child is or 

may be an Indian child.  
2. Complete and file with the court forms ICWA-010(A) Indian Child Inquiry 

and ICWA-020 Parental Notification of Indian Status. Social workers have 

an affirmative and continuing duty to inquire about a child's Indian status 
(Division 31 Regulations, 2016, Sec.31-125.223). 

3. If the parent is not in court to complete the ICWA 020, it can be completed 

by the social worker or the parents' attorney with the parent(s) and 

submitted to the court to be filed 
4. Note Indian ethnicity in CWS/CMS and on the petition and document in the 

Delivery of Services Log 

5. The social worker sets a Child and Family Team (C.F.T.) meeting that 
includes the parents, relatives, ICWA advocate, Tribal social worker and/or 

Tribal representative; Cultural Service/Community service providers to 

evaluate if removal is warranted and/or if other preventative services could 
be offered such as Voluntary Family Maintenance (V.F.M.) or Court 

supervised Family Maintenance Services (F.M.) to prevent the breakup of 

an Indian Family.  Family Reunification (F.R.) is a last resort if the child 

cannot be kept safe (this process is part of active efforts). 

 

 Initial/Detention Hearing; the court orders the Indian child to be detained. 

 The court finds, after the agency has inquired and the court has inquired, 
o that there is reason to believe/know the child may be an Indian 

child; or 

o that there is no reason to believe/know the child may be an Indian 
child... 

 

 

6. Ask for confirmation if the child is going to be placed in foster care. If the 

answer is affirmative, immediately treat the case as involving an Indian 

Child and follow the provisions of the ICWA. 
7. Upon indication by the child (if old enough), the mother, father, 

grandparent, or Indian custodian that the child may be Indian, obtain the 

information needed to develop a family tree and to complete the Notice 
ICWA form 030. 

 

 Detention and Jurisdiction and/or Disposition Hearing, depending on 1. Establish what Tribe(s) and/or reservation that the child and the family may 
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county's practices 

 The court finds ICWA does/does not apply. 

 If there is reason to know that the child is an Indian child, the court finds 
that the agency has interviewed the parents, Indian custodian, and extended 

family and has contacted the B.I.A. to obtain information contained in 

Welfare and Institutions Code section 224.3(a)(5). 

 If there is reason to believe that the child is an Indian child: 

o The court finds that the agency has inquired whether the child may 
be resident or domiciled on a reserve. 

o The court finds that the agency has inquired whether the child is a 

ward of a Tribal court. 
 

 

be from. 
2. Check CWS/CMS for local tribal addresses and/or the Federal Register 

website for non-local tribal and B.I.A. addresses, including CDSS.  

3. Get enrollment numbers, Tribal telephone numbers, and addresses. If the 

child is eligible for membership, but not yet a member of any Tribe, 
agencies should take the necessary steps to assist in obtaining Tribal 

membership for the child (B.I.A. guidelines, 2016, Sec. B.8, pg.22). 

4. If a child is in the adoption process and the records do not show the child is 
Indian or may be Indian, ask before proceeding with the adoption. 

5. Send completed form ICWA-030 (Appendix, p. vi-xv) to appropriate Tribes 

and/or B.I.A. for confirmation of Indian status; 
6. Contact Tribe, social services and/or ICWA representatives, if known, to 

obtain information on membership status; 

7. Document all efforts to determine Indian status in case notes 

8. Obtain letter confirming or denying Indian membership from each 
identified Tribe and/or BIA 

9. ICWA Form 030, proofs of service, and all Tribal/B.I.A. responses filed 

with the court. 

10. Social worker assists in obtaining a copy of the child's birth certificate. 

 

 

ICWA PROVISION WHEN DOES THIS HAPPEN? 
FEDERAL, WELFARE AND INSTITUTIONS CODE 

AND STATE LAW CITATIONS 

Application At Disposition or J/D hearing 
25 U.S.C.  § 1903(1) & (4); WIC § 

224.1(e) (1-5); CA Rules of Court, Rule 
5.481 

 

ORDERS CHECKLIST HOW TO PREPARE? 

 Disposition or Jurisdiction/Disposition hearings, depending on the county's 
practices 

 The court makes a Finding the child may/may not be an Indian child, and 

therefore ICWA does/does not apply, or 

 The child is an Indian child, because the court has proof of Tribal 
membership or the Tribal determination received by the court indicates that 

the child is a member or is eligible for membership, or 

 The child is not an Indian child, because the Tribal determination received 

by the court indicates that the child is not a member and is not eligible for 

1. Refer to Inquiry above 

2. Can appoint an ICWA advocate to represent them in ICWA cases 
3. Preparing a case file 

a. Release of Information 
b. Sample Forms 

c. Privacy Notice 

d. Contact information 
e. Delivery of Services Log/Case Notes 

f. Court Reports 
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membership, or. 

 The court will proceed as if the act does not apply, because proper notice 

was sent to the Tribe (s) with which the child is affiliated and/or to the 
Bureau of Indian Affairs (B.I.A.), and 60 days have elapsed with no 

determinative response from the Tribe (s) and/or B.I.A. However: 
1. If the court receives information on the child's Indian heritage, it will 

send the information to the Tribe(s) and/or B.I.A. 

2. If the court later receives evidence of the applicability of ICWA, then 

the court will apply ICWA. 

1. [25 C.F.R. § 23.109 (c) (2)] If the child is eligible or a member of more than 
one Tribe, the court must provide for Tribes to determine which should be 

designated as the Indian Child’s Tribe. (2) If the Tribes are unable to reach 

an agreement, the state court designates, for purposes of ICWA, the Tribe 

with which the Indian child has more significant contacts, taking into 
consideration (i) Preference of the parents for membership of the child (ii) 

Length of time domiciled on or near the reservation (iii) Tribal membership 

of the parent or Indian custodian (iv) Interest asserted by each Tribe in the 
child-custody proceeding (v) Whether there has been a previous 

adjudication concerning the child, by a court of one of the Tribes (vi) The 

child's self-identification if of sufficient age 
2. If the Tribes involved come to a mutual agreement before the Hearing, the 

social worker must document this information in the Delivery of Services 

Log and their court report. 
 

 

ICWA PROVISION WHEN DOES THIS HAPPEN? 
FEDERAL, WELFARE AND INSTITUTIONS 

CODE AND STATE LAW CITATIONS 

Tribal 
Representative/Intervention 

At Jurisdiction or Disposition    
and sometimes at the Detention 

hearing if the Tribe is present 

25 U.S.C.  § 1911(c); WIC §§224.4 and 
224.3 (H) (ii) (iii) (iv); CA Rules of Court, 

Rule 5.482(d); SB 678, Div. 31 Regul, 
(ACL No. 08-02) 

 

 

ORDERS CHECKLIST HOW TO PREPARE? 

 Jurisdiction or Disposition Hearing and Detention Hearing if the Tribe is 

present 

 Tribal Eligibility: Identify the (name of Tribe) and make a record of the 

Tribe's acknowledgment that the child is a member of or is eligible for 
membership in the Tribe and will Intervene/monitor the case. 

1. Refer to Inquiry above. 

 Tribal Representative: Identify the (name of Tribe) and Tribe's 

designated tribal representative and make a record of the (name of 
representative) 

1. Can appoint an ICWA Advocate to represent them 

2. ICWA Advocates need to advise the Tribes must receive necessary court 
documents to proceed with the case.  

3. ICWA Advocates learn how to interpret/look for specific compliance on the 

legal findings after each Hearing 

4. The tribal social worker or Tribal representative can request Transfer to Tribal 
Jurisdiction, as defined by the Tribe 
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 Tribal Intervention: Identify the (name of Tribe) and make a record of 

Tribal Intervention in this case and will be treated as a party to the 
proceedings. 

5. Motion for intervention (Tribes can Intervene at any time and any stage of the 
proceedings) 

6. Tribes can request a continuance (up to 20 days) for any hearing 

7. Tribes have the option to Intervene orally or in writing  

8. Tribal representative, department social worker, or county counsel; if 
guardianship, private attorney finds a qualified expert witness 

 

 

ICWA PROVISION WHEN DOES THIS HAPPEN? 
FEDERAL, WELFARE AND INSTITUTIONS CODE 

AND STATE LAW CITATIONS 

Continuances 

All hearings except detention; 
Jurisdiction hearing in a delinquency case if it 

would conflict with speedy trial 
considerations; and 

Disposition in a delinquency case if there is 
good cause to deny the continuance 

25 U.S.C.  § 1912(a); W.I.C. §§ 354 and 
352(b); C.A. Rules of Court, Rule 5.482(a) 

 

ORDERS CHECKLIST HOW TO PREPARE? 

 Upon request, this court grants the parent, Indian custodian, or tribe a 
continuance of up to 20 days to prepare for the Hearing. 

1. If Tribe has not received access to records, make record ask for a 
continuance 

2. Failure to obtain a Qualified Expert Witness before the dispositional 

Hearing is not a cause for a continuance, under W.I.C. § 354.  
 

ICWA PROVISION WHEN DOES THIS HAPPEN? 
FEDERAL, WELFARE AND INSTITUTIONS CODE 

AND STATE LAW CITATIONS 

Appointment of 
Counsel 

At Detention hearing 25 U.S.C.  § 1912(b); WIC § 317(a)(2) 

 

ORDERS CHECKLIST HOW TO PREPARE? 

 Detention Hearing  

 The Court finds that the parent(s) and/or Indian custodian appear to be 
indigent; and 

1. W.I.C. §317(a)(2) --When it appears to the court that a parent or Indian 

custodian in an Indian child custody proceeding desires counsel but is 
presently unable to afford and cannot for that reason employ counsel, the 
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 The Court hereby appoints counsel to represent the parent(s) and/or Indian 
custodian; or 

 The Court finds that the parent(s) and/or Indian custodian do not appear to 

be indigent. 

provisions of Section 1912(b) of Title 25 of the United States Code and 
Section 23.13 of Title 25 of the Code of Federal Regulations shall apply. 

2. If necessary and available, the ICWA advocate can advise the court of the 

parent(s) need for court-appointed representation. 

 
 

 

 

ICWA PROVISION WHEN DOES THIS HAPPEN? 
FEDERAL, WELFARE AND INSTITUTIONS CODE 

AND STATE LAW CITATIONS 

Tribal Consultation 
and Collaboration 

At all stages of court proceedings  
CA Rules of Court Rules 5.690(c)(2)(C); Section 
16501.1 (4) (B) (i) (VII); BIA Guidelines 2016: 25 
CFR § 23.105 

 

ORDERS CHECKLIST HOW TO PREPARE? 

 The Court finds that in developing the case plan the agency has: 

 Solicited and integrated into the case plan the input of the child's identified 

Indian Tribe; or 

 Not solicited and integrated into the case plan input from the child's 

identified Indian Tribe; and 

 the Court orders the agency to solicit and integrate into the case plan input 
from the child's identified Indian Tribe, or 

 the Court finds that the child's identified Indian Tribe was unable, 

unavailable or unwilling to participate in development of the case plan 

 

 

1. A CFT meeting should be scheduled by the social worker for case planning 
and invite the child's Tribe, parents' support persons and extended family 

members and cultural service providers/other community service providers 

and if available, the ICWA advocate to participate [ 25 C.F.R. part 23 § 
23.2] 

2. Provide petition with allegations to the Tribe, as well as all case documents 

3. The social worker and the ICWA advocate can consult with the Tribal 

representative or Tribal social worker and report to the court at every 
Hearing, except Detention hearing. 

4. ICWA advocate can consult and collaborate with the social worker and 

Tribal representatives before court  
5. The social worker will ensure Active Efforts by consulting with the Tribe 

their choice of concurrent planning at the beginning of the case and clarify 

with the Tribe at each stage of the proceedings 
6. The ICWA advocate, Tribal representative or Tribal social worker make 

time to review reports as they move through each dependency hearing 

7. Be proactive, and do not make assumptions. 

8. At the beginning of each case, the social worker will consult with the Tribe 
if they intend to file a petition to transfer the case to Tribal jurisdiction if the 

Tribe has a Tribal court.  
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9. Gather information and request access for case files to prepare for court and 
ensure everything gets done on time. 

 

 

 

 

 

ICWA PROVISION WHEN DOES THIS HAPPEN? 
FEDERAL, WELFARE AND INSTITUTIONS CODE 

AND STATE LAW CITATIONS 

Discovery and Rights to 
Access 

At every Hearing, except the Initial/Detention 
hearing, unless the Tribe is present, at the 

Hearing  

25 U.S.C. § 1912(c); WIC § 827(f); WIC § 361.7; 
BIA Guidelines 2016- 25 CFR § 23.134 

 

ORDERS CHECKLIST HOW TO PREPARE? 

 If a Tribe intervenes, its representatives (whether an ICWA advocate, Tribal 

representative, or Tribal social worker) are entitled to a copy of the case file 

without a court order. 

1. Gathering information and request access for files  
2. Be proactive, and do not make assumptions. 

3. Does the Tribe intend to file a petition to transfer jurisdiction? 

 

 Access to a wide range of documents when a case involves an Indian child 

who is a member or eligible for membership in a Tribe.  

1. ICWA Advocates and Tribal representative or Tribal social worker are 

entitled to a copy of the case file without a court order. 

 Access extends to receiving information about the case from other entities 
involved in the case (e.g., the social services agency), especially in light of 

the social services agency's duties to provide active efforts to prevent the 

need for the child's removal and its' responsibility to utilize the Tribe's 
available resources (such as Tribal social services) in making those active 

efforts. 

1. Tribal representative/social worker may "inspect" a case file even if the 

Tribe has not formally intervened in the case. 

2. Should a record be needed for preparation and participation in a hearing, but 
it is not fitting easily into one of the above sections, remind the court and 

the parties that the court has an inherent discretionary authority to order 

whatever discovery it believes is appropriate. 
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ICWA PROVISION WHEN DOES THIS HAPPEN? 
FEDERAL, WELFARE AND INSTITUTIONS CODE 

AND STATE LAW CITATIONS 

Notice At every Hearing, except the Initial/Detention 
hearing 

25 U.S.C.  § 1912(a); WIC, § 224.3; Cal. Rules 
of Court, Rule 5.481(c) 

 

ORDERS CHECKLIST HOW TO PREPARE? 

 The court finds that notice has been provided by certified mail with return 

receipt requested to all Tribes of which the child may be a member or 

eligible for membership and to the B.I.A. Notice to the Tribe(s) was 

addressed to the Tribal chairperson unless the Tribe has designated another 

agent for service of ICWA notice. 

 The court finds that proof of notice has been filed with the court and 

includes a copy of the notices sent and the return receipt, as well as any 

correspondence received from the Indian entity relevant to the minor's 

Indian status. 

 The court finds either that the identity or location of the parent or Indian 

custodian or Tribe cannot be determined or that the child has Indian 

ancestry but is not a member of an identified Tribe or eligible for 

membership in an identified Tribe; notice has been provided to the specified 

office of the Secretary of the Interior. A copy of the notice sent and the 

return receipt have been filed with the court. 

 The court finds that notice has been provided by sending Judicial Council 

form ICWA-030, Notice of Child Custody Proceeding for Indian Child, 
with a copy of the petition, by registered or certified mail with return receipt 

requested, and additional notice by first-class mail, to the parent, Tribe, 

Indian custodian, and Bureau of Indian Affairs (B.I.A.). 

1. Notice provided to Tribe/B.I.A./secretary of interior and parent and/or 

Indian custodian(s) when a petition filed by using ICWA form 030; 

2. The petition with appropriate sections marked and birth certificate, if 

available, attached to ICWA form 030; 

3. Notice provided by certified mail, with return receipt requested; 

4. Notice sent to the Tribal representative(s), B.I.A., and Secretary of the 

interior as designated in federal register/state website and/or CWS/CMS; 

5. Notices, proofs of service, and Tribal responses are documented in the file 

and court reports; 

6. Notice requirements met for each Hearing; 

7. The court makes appropriate ICWA notice findings. 
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ICWA PROVISION WHEN DOES THIS HAPPEN? 
FEDERAL, WELFARE AND INSTITUTIONS CODE 

AND STATE LAW CITATIONS 

Expert Witness and 
Evidentiary Standard 
and Burden of Proof 

At disposition and 366.26, termination of 
parental rights hearings 

25 U.S.C.  § 1912(e) & (f); WIC 
§ 361(c)(6), 361.7(c), 366.26(c)(1)(D)(2)(B)(ii); 
Qualified Expert Witness: §224.6; §352 (b); 
§354; SB 678, Div. 31 Regul, (ACL No. 08-02); 
BIA Guidelines 2016: 25 CFR § 23.121 and § 
23.122;  CA Rules of Court, Rules 5.486 (a)(2) 
and 5.485(a)(1) to (3) 

 
 

   

ORDERS CHECKLIST HOW TO PREPARE? 

 For a foster-care placement, the court finds by clear and convincing 

evidence, including the testimony of one or more qualified expert 

witnesses that the continued custody of the child by the parent, legal 

guardian, or Indian custodian is likely to result in serious emotional 

or physical danger to the Indian child. 

1. See-"W.I.C. – 224.6 Qualified Expert Witness". 
2. Identify a QEW as soon as possible 
3. Failure to obtain a QEW before the dispositional Hearing is not a 

cause for a continuance, under W.I.C. § 354. 
4. Acquire a QEW testimony to provide the court with a written 

declaration, in lieu of in-person testimony, there is clear and 
convincing evidence the child is likely to suffer severe emotional or 
physical harm in the custody of the parent or Indian custodian. 

 For termination of parental rights, the court finds by evidence beyond 

a reasonable doubt, including the testimony of one or more qualified 

expert witnesses that the continued custody of the child by the parent 

or Indian custodian is likely to result in severe emotional or physical 

damage to the child 

1. Acquire a QEW testimony to provide the court with a written 
declaration, in lieu of in-person testimony, there is evidence beyond a 
reasonable doubt; the child is likely to suffer severe emotional or 
physical harm in the custody of the parent or Indian custodian. 
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ICWA PROVISION WHEN DOES THIS HAPPEN? 
FEDERAL, WELFARE AND INSTITUTIONS CODE 

AND STATE LAW CITATIONS 

Invalidation of 
Improper Orders 

At every Hearing, if certain provisions of ICWA 
are violated 

25 U.S.C.  § 1911; § 1912; § 1913; WIC 224(e); 
Cal. Rules of Court, Rule 5.487; B.I.A. 
Guidelines 2016: 25 C.F.R. § 23.137 

 

ORDERS CHECKLIST HOW TO PREPARE? 

 Invalidation may be sought by the Indian child, the child's Tribe, or a parent 

or Indian custodian from whose custody the child was removed. 

 If the court finds violations in the following provisions outlined in: 

1. 25 U.S.C. § 1911 - addressing jurisdictional issues, including 
transfer to Tribal court, intervention, and full faith and credit to 

Tribal acts and proceedings. 

2. 25 U.S.C. § 1912 - addressing issues in involuntary custody 
proceedings, including notice, time extensions, the appointment 

of counsel, examination of documents filed with the court, 

active remedial/rehabilitative efforts, and evidentiary 

requirements. 
3. 25 U.S.C. § 1913 - addressing issues involuntary custody 

proceedings, including consent, the court's certification thereof, 

and withdrawal of consent. 

1. Check if ICWA notice is not proper,  

2. Check if active efforts were not provided, or there was not a qualified 
ICWA expert witness or waiver thereof, OR 

3. If any of the provisions listed in the Orders Checklist have been violated, a 

petition may be filed to invalidate the proceedings. 
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ICWA PROVISION WHEN DOES THIS HAPPEN? 
FEDERAL, WELFARE AND INSTITUTIONS CODE 

AND STATE LAW CITATIONS 

Active Efforts 
At every Hearing where the child is out of the 
custody of his or her parents, Indian 
custodians, or legal guardians and is placed in 
foster care  

ICWA § 1912(d); WIC § 361.7(a)(b); CA Rules of 
Court, Rules    5.484(a)(10)(11) and  
5.485(c)and 5.486(a)(1)  

 
ORDERS CHECKLIST HOW TO PREPARE? 

 If a Tribe has indicated that the child would be eligible for enrollment if 

certain steps are followed, the court finds that the agency has assisted in 
taking steps to secure Tribal membership.  

 The court finds, after reviewing the report that active efforts have been 

made to provide culturally appropriate remedial services and rehabilitative 

programs designed to prevent the breakup of the Indian family, that these 
efforts include available resources of native agencies, the Tribe and 

extended family, and that these efforts have been unsuccessful. 
 The court finds that the agency has incorporated culturally appropriate 

services into the case plan for the child and the parent(s) or Indian 

custodian. 

 The court finds that the agency has consulted with the child's Tribe in 
development of the case plan for the child and the parent(s) or Indian 

custodian. 

 
 

 

 
 

 

 

 
 

 

 

1. Active efforts and identifying the Tribe's preference for concurrent planning 
start at the beginning of the case and needs to be continuously clarified with 
the Tribe at all stages of dependency  

2. The permanency plan is always to reunify first, but the concurrent plan is in 
place, in the event the original plan falls through and the child can be placed 
or remain placed with a permanency plan with little or no disruption to the 
child. 

3. Active efforts cite offering and employing all available and culturally 
appropriate family preservation strategies and facilitating the use of 
remedial and rehabilitative services provided by the child's Tribe; 

4. The social worker, in collaboration with an ICWA advocate or Tribal 
Representative or Tribal social worker, investigate the availability of Indian 
services or Tribal resources for the family  

5. The social worker and/or Tribal social worker make specific referrals to 
Indian services or Tribal resources for both the parents and child (even if 
some members of the family are not Indian or connected to a specific 
Tribe); 

6. If a parent is in jail or prison, Court Services and/or social worker 
investigates whether Indian groups are operating in the institution and 
makes referrals for the inmate; 

7. The social worker documents all referrals and participation in Indian 
programs in the case file and transfers this information, for active efforts, in 
the court report. 
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ICWA PROVISION WHEN DOES THIS HAPPEN? 
FEDERAL, WELFARE AND INSTITUTIONS CODE 

AND STATE LAW CITATIONS 

Placement 
Preferences 

At every Hearing where the child is out of the 
custody of his or her parents, Indian 
custodians, or legal guardians and is placed in 
foster care with a relative, extended family, 
Tribally Approved home, ICWA specific home 
or group home 

ICWA § 1915; WIC, § 361.31 and 224.1(r); CA 
Rules of Court, Rule 5.484(a)(1)(b)(1)(2); and 
5.482(f); and 5.485(b); AB 3125(Chapter 287, 
statutes 2009); (ACL 10-17, ACL 10-47, ACL 

-09-28) 

 

ORDERS CHECKLIST HOW TO PREPARE? 

 The court finds that 
o the agency adhered to the placement preferences under the act when 

placing the child; 
o the child is detained in a placement that adheres to the placement 

preferences under the act; and 
o the agency has consulted with the child's Tribe and Indian 

organizations concerning the appropriate placement of the child. 

OR 

 The court finds good cause to deviate from the placement preferences under 

the act on the grounds that_____. 
OR 

 The court finds that the placement does not comply with the ICWA 

placement preferences and finds no good cause to deviate from the 

placement preferences and orders _____. 

1. Social worker documents and reports all contacts with the Tribe and parents 
regarding the Indian child's best interest relative to the T.C.A. as a 

concurrent plan 
2. Make sure to consult with the Tribe when preparing each court report to 

confirm the Tribe's permanent plan choice, particularly if the Tribe 
previously indicated that T.C.A. is not the preferred plan. 

3. The social worker must consult with the Tribe about an appropriate 
permanent plan at the beginning of the case and as soon as concurrent 

planning begins.  
4. The social worker must inform the court at disposition that T.C.A. was 

discussed and the Tribe's choice if one has been made. 
5. The social worker must consult with the Tribe and report to the court at 

every Hearing from disposition until W.I.C. § 366.26 hearing that 
consultation has occurred and the Tribe's permanent plan choice if one has 

been made. (The purpose of a W.I.C. § 366.26 hearing is to select a 
permanent plan for a child after reunification efforts have failed or been 

refused, and the available permanent plans are delineated in the statute in 
the order of preference.) 

6. The social worker must report the Tribe's choice for a permanency plan to 
the court, even if the Tribe reports to the court.    

7. The social worker must work in consultation with the Tribe to minimize 
unnecessary placement disruptions.  

8. Social worker facilitates placement and support the adoptive parents 
through the adoption assistance agreement.  

9. Social worker submits a final report to the court regarding T.C.A. for the 
permanency hearing. 

 

ICWA PROVISION WHEN DOES THIS HAPPEN? FEDERAL, WELFARE AND INSTITUTIONS CODE 
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AND STATE LAW CITATIONS 

Jurisdiction and 
Transfer At every Hearing 

ICWA § 1911; W.I.C. § 305.5 and 827.15; C.A. 
Rules of Court, Rule 5.483 

 

ORDERS CHECKLIST HOW TO PREPARE? 

 The court finds that the child resides or is domiciled on the reservation of 

the (name) Tribe or that the child is a ward of the Tribal court. If the child is 
a ward of a Tribal court, the child must be transferred to the Tribe within 24 

hours or until arrangements to do so as soon as possible. 
 Tribe, and, accordingly, the (name) Tribe has exclusive jurisdiction. 

 The court finds that this juvenile court and the court of the child's Tribe 
have concurrent jurisdiction. 

 The (specify Tribe or parent or Indian custodian) has petitioned this court to 
transfer the proceedings to the Tribal court, and finding no good cause not 

to transfer, this court transfers the case to the Tribal court of (name) Tribe. 
 After holding an evidentiary hearing, this court finds that the (specify Tribe 

or parent or Indian custodian) has petitioned this court to transfer the 
proceedings to the tribal court, and the court finds that the following reason 

is good cause not to transfer the case to the Tribal court: 
 The child's parent objects to the transfer; 

 The child's Tribe does not have a Tribal court or any other administrative 
body as defined in section 1903 of the act; or 

 The Tribal court of the child's Tribe declined the transfer. 
 After holding an evidentiary hearing, this court finds that the (specify Tribe 

or parent or Indian custodian) has petitioned this court to transfer the 
proceedings to the Tribal court, and the court finds that the following 

circumstances in the case constitute, in the court's discretion, good cause not 
to transfer the case to the Tribal court: 

 The evidence necessary to decide the case cannot be presented in Tribal 
court without undue hardship to the parties; 

 This proceeding is at an advanced stage, and petitioner did not make the 
request within a reasonable time after receiving notice of this proceeding; 

 The child is over 12 and objects to the transfer; or 
 The child is over 5 and has had little or no contact with his or her Tribe or 

members of the child's Tribe and the child's parents are not available. 
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ICWA PROVISION WHEN DOES THIS HAPPEN? FEDERAL, WELFARE AND INSTITUTIONS CODE 
AND STATE LAW CITATIONS 

Permanency Planning 
Each hearing after disposition in which the 

child’s Tribe has been identified 

WIC § 358.1, 361.5(g)(1)(A) to (F)(G)(i)(ii), 
366.21(d)(i)(1)(H)(i)(ii), 366.22(G)(i)(ii), 366.24, 
366.25(G)(i)(ii), 366.26(B)(vi)(I) to (III); Cal. 
Rules of Court, rules  5.715(b)(4)(A) to (C), 
5.720(a)(3)(A) to (C), 5.722(a)(4)(A) to (C), 
5.725(d)(1)(e)(2)  

 

ORDERS CHECKLIST HOW TO PREPARE? 

 The Court finds that the proposed permanent plan and placement: 

o complies with the ICWA placement preference requirements (see 
Placement Preferences above); or 

o there is good cause to deviate from the placement preferences under 
the act on the grounds that (explain the reason) or 

o the plan does not comply with ICWA requirements and (what other 
reasons) 

 The Court finds that the agency has consulted with the Tribe about the 

appropriate permanent plan for the child, and has specifically discussed 

whether Tribal customary adoption is an appropriate permanent plan for 

the child if reunification is unsuccessful; or 
 The Court finds that the agency has not consulted with the Tribe about the 

child's permanent plan and whether Tribal customary adoption is an 
appropriate permanent plan for the child if reunification is unsuccessful and 
the agency is ordered to consult with the Tribe. 

1. Tribal Customary Adoption is specific to California law. It is the social 
worker’s duty to explain to a Tribe from out of state, there is a 

2. Assistance available to them for the home study through the state 
department or other contracted agency, at no cost to them, if they chose 
T.C.A. as their permanent plan. Many Tribes do not chose T.C.A. due to the 
high costs of home studies. 

3. Only a Tribe can select T.C.A. 
4. If a Tribe selects T.C.A. for a permanent plan, the Hearing is continued for 

120 days, to afford the Tribe time to complete the Tribal Customary 
Adoption Orders (TCAO). 

5. Only the Tribe can complete TCAO 
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